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Varano v. Snmall Smiles et al 625

THE COURT: Ready for the jury?

M. LEYENDECKER: Yes, your Honor.

THE COURT: Do they know what exhibits you were
pl anni ng - -

M . LEYENDECKER: No, they do not.

THE COURT: Maybe we'll have a conversation
about how to do this to make it just a little easier
again -- with the videos, | think it would be hel pful, so
we can just get that done in advance.

M . LEYENDECKER: But not for M. DeRose right
now?

THE COURT: No.

M . LEYENDECKER: For upcom ng vi deos..

THE COURT: For all counsel, ny preference would
be if you would give nme the list of exhibits you're going
to use with any witness before they're going to testify,
it makes it easier because | can | ook through them have
an idea where |'m |l eaning before I do argunents, so |
don't have to study the exhibit.

(Wher eupon, the jury was then brought back into
t he courtroom

THE COURT: Good |unch?

JUROR MEMBER: A fun | unch.

THE COURT: That's good. Are we ready to

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on

proceed?

M . LEYENDECKER: Yes, your Honor.

THE COURT: Before we call the first wtness, we
did have sone exhibits that were -- that the Plaintiffs

seek to introduce. Those are Exhibits 94, 95, 96, 97, and

98, as well as Exhibit 772. The Court did review those

exhi bits over the lunch hour and will receive Exhibit 94,

95, 96, 97, and 98. The Court will sustain the objection

with respect to Exhibit 772.

(Exhibits 94, 95, 96, 97, and 98 received in
evi dence)

THE COURT: Al right?

M . LEYENDECKER: Thank you, your Honor. The

Plaintiffs call M. Danny DeRose.

DANI EL DeROSE, having been called as a witness, being duly

sworn, testified as foll ows:

Dl RECT EXAM NATI ON BY M. LEYENDECKER

Q Good afternoon. W just heard your nanme. Wuld you
m nd introducing yourself to the jury?

A | am Dan.

Q M. Dan DeRose?
A Yes, sir.
Q

M. DeRose, | would Iike to hand you your deposition

Val erie Waite, Senior Court Reporter
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Dani el

you gave in this case, in case you need to refer to it. |
may ask you to do so fromtine to tine, and I want you to

feel free to look at it if you feel the need.

o >» O >» O > O »P

>

char ge.

Q

dentistry?

A | do not, no.

Q And you rmade $100 million when O d FORBA sold these
clinics?

A Yes.

Q Is it fair to say that A d FORBA absolutely ran the
clinics pursuant to a FORBA way or highway |ine?

A Say your term again.

Q Is it fair to say that A d FORBA absolutely ran the
clinics pursuant to a FORBA way or hi ghway nodel ?

A It's not fair to say that, no.

DeRose - Direct Exani nation 627

Ckay.

You are one of the founders of FORBA?

Yes.

One of the owners?

Yes.

You were the president; you were in charge --

| was president, yes.

And you were in charge of day-to-day activities?

| was the president. | don't knowif 1'd say | was in
W did things as a group, took votes.

Ar | right that you have no education in the area of

Val erie Waite, Senior Court Reporter



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dani el DeRose - Direct Exam nati on 628

Q Let's ook at Page 239 of your deposition, please.
A Wuld that be in the first book or second book?

Q Probably the first book.

A 2397

Q Yes, sSir

A Got it

Q And | want to orient you to page 239, Line 18.

A Ckay.

Q Are you with ne?

A Yes.

Q The question there is: "It was the FORBA way or the

hi ghway is the way you ran these clinics; isn't that right?"
And your answer was: "Onh, absolutely, as far as the
non-dental goes."

A As far as the non-dental goes, yes.

Q So let's just stick with that. It was absolutely the
FORBA way or the highway, as far as all non-dental matters?

A Ri ght .

Q And your testinony is that it was absolutely the FORBA
way or the highway, but that your 200 dentists and your 50
clinics were free to do whatever they wanted in their
di scretion, as long as they worked hard; is that your sworn
testi nony?

A | would -- the answer to that question would be yes.

MR. LEYENDECKER: Chuck, will you pl ease put up

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on

Exhi bit Nunber 511? 1It's in evidence.

Q Now, M. DeRose, FORBA had devel oped a turnkey

operation as it relates to this FORBA nodel,

A As it relates to the non-dental, yes.

Q The fact is that turnkey operation included specific

dental procedures and how they should be perfornmed, didn't

right?

it?
A No, sir.
Q Wuld you like nme to hand you the Exhibit 511 or
A | can try to look at it there.

Q Let ne do both. Please feel free to use it as you

need it.

A kay.

Q VWhat | would like to orient you to is would you turn

to Page 2, please?

A Page 47?
Page 2.
Ckay.

This Exhibit 511 was prepared by you,

> O > O

What year is this, sir? 2003?

was it not,

Q M/ question is: D d you prepare this children's

Medi caid dental clinic overview?

A | can't honestly say.

Q Do you see the second page where it says prepared by?

A | do, yes.

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 630

Q And who does it say it was prepared by?

A By nyself.

Q If you turn back to the first page of the Exhibit, M.
DeRose, we see it's an e-mail, you're forwarding along this

docunent that you prepared?

A kay.
Q Is that true?
A It's fromne, yes.

Q So now we know that you prepared this FORBA docunent.
Let's turn to Page 3 on conpany strategy, just orienting you
here. The second page of this conpany strategy, that's what
| want to ask you sone questions about. Down here in this
second -- this mddl e paragraph, this docunent that you
prepared says: "W have basically devel oped a turnkey
operation,” and that's true, right?

A For the non-dental, yes, sir

Q What to look for in an office location, that was part
of the turnkey operation, right?

A Yes.

Q What specific equipnent is needed for the clinic, that
was al so part of the turnkey FORBA nodel ?

A Yes, sir.

Q How the clinic should be staffed was part of the
t urnkey FORBA nodel ?

A Yes.

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 631

Q The work requi renents demanded of the staff was part
of the FORBA nodel ?

A Yes.

Q All those were parts of the our way or highway nodel
true?

A They were part of our nodel, yes.

Q And the specific dental procedures and how they shoul d
be performed were also part of the FORBA way or hi ghway
nodel , were they not, sir?

A They were not, no.

Q You certainly agree, M. DeRose, that whether to
restrain a child wwth a papoose board is a matter for the
dentists, right?

A Yes.

Q As is the risks and benefits that ought to be
expl ai ned before a papoose board is used is a matter for the
dentists?

A Yes.

Q Yet isn't it true, M. DeRose, that the very first
thing FORBA did when it hired a dentist was to get themto
agree in witing that they were going to use whatever forns
FORBA told themto use?

A The first thing they were told to do?

Q When you had them sign an agreenent, isn't that the

first thing that you asked themto do, part of the agreenent

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 632

you asked themto sign?

A It may have been; |I'mnot sure. | can't renenber the
enpl oynent agreenent.

(Di scussion off the record)

Q M. DeRose, | want to hand you what's been nmarked as
Defendant's Exhi bit 1037 and ask if you can identify this as
t he enpl oynment agreenment with Dr. Koury Bonds that you
si gned?

A Yes, WNarch 22nd, 2006.

M . LEYENDECKER: Your Honor, | would nove
Def endant's Exhibit 1037.

THE COURT: Any objection?

M. FIRST: My we approach?

THE COURT: Yes.

(Di scussion off the record at the bench)

THE COURT: Al right, Exhibit 1057 is --

M . LEYENDECKER: 1037 --

THE COURT: 1037, sorry, is received, subject to
any agreed-upon redactions.

(Wher eupon, Defendant's Exhibit 1037 is received
in evidence)

BY M. LEYENDECKER

Q Ckay. M. DeRose, do you recogni ze your signature on

the | ast page of this?

A | do, yes. Yes.

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 633

Q So you're famliar with this agreenent?
A | re-becone famliar with it, yes.
Q You signed a nunmber of these each time wth each of
the | ead dentists?
A | think wwth all the dentists.
Q Ckay. So you actually signed the enpl oynent agreenent
wi th each and every dentist that worked --
A | think so. |'mnot sure, but | think so.
Q Let ne direct your attention to the page --
THE COURT: It seens |ike the afternoon voices
are a little soft --
M . LEYENDECKER: It's the hamburger.
Can | get you to turn to Page 6?
Si X, sure.
Par agr aph Nunber 8. 04, pl ease.
Ckay.

O >» O > O

I n Paragraph 8.04, M. DeRose, you say: "Enployee
shall use and follow all established forns and records and
procedures provided by enployer."” And one of those forns, as
you know, was the consent formin connection with the papoose
boar d?

A Ckay.

Q Is that right?

A If they were going to use the papoose, would we -- did

we suggest they use the fornf? Yes.

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 634

Q Did you get their agreenent that they had to use it?

A | guess so, yes.

Q So this issue over here on the risks and benefits,
whi ch you understand are a dental issue --

A Uh- huh.

Q -- the first thing you did was get the dentist to

agree they were going to say what you wanted themto say,

right?
A Not -- | didn't know what they were going to say.
couldn't get themto agree to that. | would get themto

agree to use the formthat we offered them but we expected
themalso to talk to the parent.

Q And what you expected themto tell the parent is what
you have on the formthat you insisted they use, which is
that there were no known risks, right?

A No, | mean each patient is so nmuch different. | would
expect them-- and I'mnot a dentist, but | would expect them
in common sense to tell the Momor the Dad, "Here's the
reasons |I'mdeciding to do this or that," and just have a
direct conversation with the parent. You know, | think that
was a courtesy we provided, was we talked to every parent
before we did any procedures was: "Here's what we see.

Here's what we would like to do with your child. W would
like you to give consent.” So, | didn't know what they were

going to say or how they were going to say it, but we wanted

Val erie Waite, Senior Court Reporter



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dani el DeRose - Direct Exam nati on 635

t hem to conmmuni cat e.

Q And you provided the fornf

A W provided the formas a guide, yes.

Q Did you think you were doing the parents a courtesy by
telling themthere were no known risks when the A A . P.D. had
reveal ed a nunber of serious risks? Wre you doing them a
courtesy by concealing that fromthent

A | never considered that.

Q Is it fair to say in addition to telling the dentists
what to say about the risks, you also wanted dentists to
aggressively use the papoose board, right?

A No.

M . LEYENDECKER: Your Honor, do you have the
plaintiff's exhibits?
THE COURT: These are ny copies of the exhibits.

The plaintiff's exhibits are there.

Q M. DeRose, you know Dr. Andrus, don't you?
A Dr. Andrus?

Q Yes, sir.

A Yes. Yes.

Q

Fromtine to tinme you asked Dr. Andrus to go to
clinics and give you sone feedback on his observations?
A Sel dom yes.
Q But you did do that?

A Once or tw ce.

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 636

Q And on occasion after doing that, he would give you
sone witten feedback, wouldn't he, sir?

A | think it cane in all forms. |'msure part of it was
witten, sir.

Q " m going to hand you Exhibit 44 and ask you if these
are sone of the exanples of witten feedback M. DeRose would
give you after you sent himout to ook at a clinic?

A It says it went to ny brother, M ke DeRose.

Wo is it addressed to?
It says "Dear Dan."

And that's you?

That is ne.

And it's fronP

Dr. Bob.

And that's Dr. Andrus, right?

> o >» O >» O > O

Yes.

Q And this relates to his going to the dental clinic,
right?

A | don't know.

Q Look at the very first line.

A Yes.

M. LEYENDECKER: Plaintiff's offer Exhibit 44,

your Honor.

THE COURT: Any objection?

M. FIRST: Yeah, | object to the materiality

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on

and rel evancy of the exhibit.
THE COURT: Anybody el se?
M. HULSLANDER: Sane objection.

M . STEVENS: Sane.

THE COURT: Overrul ed. Exhi bit 44 received.

(Whereupon, Plaintiff's Exhibit Nunber 44 was

recei ved in evidence)

M . LEYENDECKER: Chuck, may | have Exhibit 44

on the screen, please?

Q Ckay. | want to zero you in right now
7, M. DeRose.

A Ckay.

Q Chuck, may | please have 7 highlighted?

there, let's nake sure we're oriented. |If | go back to the
top, it says: "Dear Dan, here are some of ny observations

from Denver," right? Do you see that? And Denver was one of

the FORBA clinics?
A Wll, we had three in Denver.

Q Denver, Aurora, and what was the other

A Sm |l e H gh was one; Thornton.

Q Ckay.

A And Aur or a.

Q Ckay. So let's |look at the observation

you about those dental clinics, and I want to f

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 638

Nunmber 7.

A Al right.

Q Nunmber 7 says: "Dan, they need lots of work on the
proper way to do this business,” and "they," you understand
he's referring to the dentists, right?

A O the clinics. |1'mnot sure what he's referring to.

Q "And the proper way to do this business is the FORBA
nodel ," right?

A He doesn't say FORBA nodel, no.

Q "Dan, they need lots of work on the proper way to do
this business or we're going to get in trouble. They use
sub-quality X-rays all of the tinme and they are way too
paranoi d about the pedo wap." And the pedo wap is the

papoose board, right?

A Yes.
Q "Hell, they only have two small waps. They need five
total." Wat he was saying to you is that the Denver clinics

were not using the papoose board aggressively enough, right?
A | don't know what clinic he was tal king about
specifically, but his comment is in -- he felt they were way
too paranoi d about the pedo w ap.
Q And you understood that to nean that the dentists at
these clinics don't want to use it and they need to use it
nmore and that's why they need five instead of two small ones?

A Is that what | understood himto say? |Is that what

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 639

you' re aski ng?

Q That's what you understood himto say, isn't it?

A | nmean, | can read the words and that's his opinion,
yes.

Q He was working for FORBA when he went to see those
clinics?

A No, | don't think he was working for FORBA in '03. He
was working for my father. He was an associate dentist in
Puebl o.

Q Wasn't the clinic in 2003 in Pueblo part of the FORBA
organi zation?

A | don't think it was in '03, Pueblo, no. Pueblo was
run by ny father.

Q Let ne ask it this way: Was the Pueblo clinic part of
t he FORBA organi zation at any point in tinme?

A That's a great question, Kevin. | don't know for
sure. It sold with all the other clinics.

Q When you all sold for $435 mllion, part of what you
sold was that clinic, right?

A W sold that clinic, yes.

Q Let me hand you what has been marked as Exhi bit Nunber
59.

A Al right.

Q Recogni ze 59 as another report back to you in witing

from M. Andrus?

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 640

A Ckay.
Q Regar di ng observations of clinics; do you see that?
A |"m starting to.

M . LEYENDECKER: Your Honor, Plaintiffs offer
Exhi bit 59.

THE COURT: Any objection?

M. FIRST: | would object as immaterial and
irrelevant. It also appears to be a draft, and it's
undat ed.

THE COURT: Ckay.

M. FIRST: No foundation for it.

THE COURT: The |ast part was not a | egal
obj ection. Not doing speaking objections. It's either

rel evancy and --
M. FIRST: No foundation is the reason why | --
THE COURT: |'mgoing to sustain the objection
on foundation right now.
Q You' ve seen this docunent before, haven't you, M.
DeRose?
A | have no idea.

Q You have no idea if you' ve seen this docunment before?

A Well, | haven't even read it. Let nme see. No, |
really don't have any idea. 1've been hit in the head a | ot
t hroughout ny life. Let's see. It does not ring a bell,
Sir.

Val erie Waite, Senior Court Reporter



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dani el DeRose - Direct Exam nati on 641

Q Let ne ask you, was it your practice at the tinme when
you asked Dr. Andrus to go review these clinics and to report
back -- | think you said sonetines he does so in witing;
sonetimes he does orally. It was your practice to ask himto
do that, report back to you?

A | think when Bob went, it was probably ny father asked
hi m

Q Okay. And your father was certainly a board nenber
and founder of A d FORBA?

A.  He was, yes.

Q And it was a practice for when you asked Dr. Andrus to
go out in the field, whether it was you or your father --

A Ri ght .

Q -- to report back and the conpany woul d keep those
materials, would they not?

A | don't think the reporting process was that formal or
we woul d have done sonething a little nore formal than this.
But he would go and then cone back and tell us what he
t hought, yeah.

Q And in this case, he told you what he thought in
witing, correct?

A In this |last case here?

Q Yes, 59.

A Can | read it? What clinic is this about, sir?

Q

The question to you, M. DeRose, is consistent with

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 642

the practice you described, reporting either orally or in
witing, does this docunment refresh your recollection that on
this occasion Dr. Andrus was reporting back to FORBA in
witing about observations on the clinics?

A Let ne check. Gve nme a second. So the first page is
to nme, okay. It appears that he's reporting back on a
clinic. | can't tell which one it is.

M . LEYENDECKER: Your Honor, Plaintiffs would
of fer Exhibit 59.

M. FIRST: Object. No foundation.

M. LEYENDECKER: As to the first page, your
Honor, I'moffering the first page as Exhibit 59. My |
see that, M. DeRose?

THE W TNESS: Uh- huh.

M. LEYENDECKER: |'mgoing to take out the
rest, and since he's identified the first page, |'m going
to offer the first page of 59.

THE COURT: Would counsel |ike to approach,
pl ease?

Al right. [I'mgoing to overrule the objection
and receive Exhibit 59 subject to conpletion of the
foundati on through Dr. Andrus when he testifies.

(Exhi bit 59 received in evidence)

M . LEYENDECKER: Chuck, may | please have 59 on

the screen?
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Q Ckay, M. DeRose. Let's look at this letter that Dr.
Andrus sent you, and he starts off by saying: "Going into a
new start-up clinic,” and you understood he was giving you
hi s observati ons about what FORBA should be doing in its
start-up clinics, correct?

A He says: "Going into a new start-up clinic, | need a
list of nanes and their positions in the clinic."

Q Let's focus you on the paragraph that's really the
heart of 59. Starting with the word "we,"” "W need to get
all of the crying and restraint and basic --" what he told
you as it relates to these start-up clinics, "W need to get
all of the crying and restraint and basic pedo restraint
i ssues taken care of up front," and the pedo restraint is a
reference to the papoose board?

A That woul d be ny assunption, yes.

Q "Taken care of up front first thing and | et them know
that they will need to decide to do it our way or go find
anot her place to work." And the "our way" was the FORBA way,
right?

A Those were Dr. Bob's words, not ny words.

Q What ' s your understanding of the way he was referring
to when he said "our way"?

A | think maybe his perception of the way he thought
they did it in the clinic where he worked.

Q And that was the clinic, as you just told this jury,
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that your father ran in Pueblo, right?

A Yes.

Q So your understanding of what Dr. Andrus was telling
you was we need to get all of the new dentists at the new
clinics to do it the way that Dr. Eddie does it and the way
do it at the clinic that served as the nodel for this whole
busi ness, right?

A | woul d be guessing what he nmeant but -- | nean, it's
hard for nme to interpret what soneone el se neant.

Q "Or go find another place to work." That's his
concept of doing it our way or the highway, is it not, M.
DeRose?

A That's Bob's words, not ny words.

Q He says: "I don't need A-holes trying to reinvent the
wheel ," and the A-holes he's referring to are the dentists
you hired --

A | have no idea.

M. FIRST: Objection. He's asking himto
i nterpret sonebody el se's docunent.

THE COURT: You can ask the witness the
gquestion. The witness seens to be able to answer if he
doesn't know what was neant by it, so overruled. It's
essentially cross-exam nation.

Q M. DeRose, who did you understand Dr. Andrus was

referring to when he said: "I don't need A-holes trying to
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reinvent the wheel"? Wo were the A-holes, as you under stood

it?

A | haven't thought about it. Wat's the date of the
docunent ?

Q | don't know. Let's look at the top. That's a fax up
there, right -- excuse ne, that's 44.

A | have no idea. | haven't thought about what he

meant. You want nme to guess what Dr. Bob neant about "we
don't need A-holes.” | have no idea. Maybe he neant the
front office manager, maybe the janitor crew. He m ght have
meant the dentists. |'mnot sure, sir.

Q FORBA didn't want its dentists using papoose boards
the way they believed in their own independent judgnent;
FORBA wanted the dentists to do it the FORBA way and that's
what you understood M. Andrus was reporting back to you

about what they should be doing with the new clinics, right?

A | think 1've answered that question. Not right.

Q "Once they are hip to how to handl e t he wor st
patients, then we need to nove on" -- excuse ne. Let ne go
back to that. "I don't need A-holes trying to reinvent the
wheel ." The wheel, M. DeRose --

A Yes.

Q -- was the FORBA way or the highway, when it cane to

use of papoose boards, right?

A | have no idea what Bob neant by the wheel.
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Q It is fair to say that in addition to telling them
what they should disclose about the risks of restraint or
shoul d not disclose and how they should use the papoose
board, you felt |ike FORBA needed to teach the dentists how
to do dentistry, right?

A | felt like that?

Q You certainly did.

A Absol utely not.

Q Let me hand you what's been marked as Plaintiff's
Exhi bit Nunber 390. M. DeRose, do you recogni ze Exhibit 390
as an e-mail you sent on July 17th, 2005, to M ke Rounph,
Rich Lane and Dr. Ken Knott ?

A. It appears so, yes.

M. LEYENDECKER: Plaintiffs offer Exhibit 390,
your Honor.

THE COURT: Any objection?

M. FIRST: | need to find it first.

| have no objection.

M. HULSLANDER: No objection.

M. STEVENS: No position.

THE COURT: 390 received.

(Whereupon, Plaintiff's Exhibit Nunmber 390 was
recei ved in evidence)

Q There's a couple of e-mails here and | want to start

with the one on the bottom an e-mail M. Rounph sent to you
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on July 15th, which is a couple of days before you responded.
The subject of the e-mail is Boise, and that's a reference to
the Boise clinic, right?

A |'"msure it was.

Q And that's one of the FORBA clinics?

A It was.

Q What M. Rounph was asking Dr. Knott and copied you on
was that production in Boise, he wanted y'all's thoughts and
input on that, didn't he?

A That's what he's asking, yes.

Q Let's junp up to the top and see what your thoughts
and input were to him Right there in the m ddle,
"Regardl ess of patient flow," third |line down --

A Ckay.

Q "We told himthat regardl ess of patient flow, we need

to teach them how to do dentistry.” That's what you told

him right?
A Ri ght .
Q That's what you told hinf
A That's what is witten there, yes.
Q Is that what you told hinf
A | didn't tell him It was witten in an e-mail

That's what | wote in ny e-mail, yes.
Q And that's what FORBA wanted to do, they wanted to

teach dentists how to do dentistry so production woul dn't
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suck, right?

A Well, I think what | nmeant by that was when there's
work to be done, when a treatnent plan has been finished and
there's work that's been identified by the dentist, that we
wanted themto do the work.

Q Vell, was it FORBA's job to teach them how to do
dentistry so that the production wouldn't suck?

A No, to encourage themto do the work.

Q But you thought you needed to teach them how to do
dentistry, right?

A No.

Q This last line: "Daily comruni cation and creating an
awar eness that we are aware of the lack of treatnment wll in
itself help." And by that, you neant "we need to |let them
know every day that they're not produci ng enough, and if we
do that, perhaps the production won't suck," right?

A Dai ly comruni cation was inportant to |let them know
that they weren't operating in a bubble, that, you know, we
were aware of what the treatnment plans they thensel ves had
done and the work that they had identified and how nuch of
the work was being conpleted. So we were very aware of that,
and it's to the issue that Dr. Rudy and Dr. Bill had tal ked
about, and | can address it now, and then just refer back to
it, but, you know, what we wanted fromthe doctors --

Q M. DeRose, I'"'mnot sure | asked you -- | think you
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answered ny questi on.

A Ckay. That's fine.

Q You'll have an opportunity to tell whatever story you
want to tell when your |awer asks you questions.

A Ckay.

Q Let's see. It's also fair that FORBA wanted to break
the dentists of their old ways and get them on board with the
FORBA nodel , right?

A Were's it say that?

Q " masking you, is that what FORBA was doi ng, was
breaki ng dentists of their old ways and getting them on board
with the FORBA nodel ? That's what you were doing, right?

A No.

Q Let me hand you Exhibit 514.

A Ckay.

Q Exhibit 514, see if you can identify Exhibit 514, M.
DeRose, as a February 1st, 2006 e-mail from R ch Lane to you
and ot hers.

A It is.

M . LEYENDECKER: Your Honor, Plaintiffs nove to

adm t Exhibit 514.

THE COURT: Any objection?
M. FIRST: M objectionis it's irrelevant and
immaterial, relates to the Al buquerque clinic.

THE COURT: Any other objections?
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M. HULSLANDER: Sane objection.

M. STEVENS: No position.
THE COURT: Exhibit 514 received.
Plaintiff's Exhibit Number

(Wher eupon, 514 was

recei ved in evidence)

Q kay, M. DeRose --
A kay.
Q -- the Al buquerque clinic is one of the clinics that

were part of the three,

four, five that we have heard

di scussi on about Legacy dinics, right?

A There was two in Al buquerque. |s this one or two?

This is the Legacy Cinic, this is one. So that's correct.

Q And that becane part of the FORBA nodel, was sold with

the sal e?
A It was sold with the sale, yes.

Q And the subject of this e-mail is retraining;, do you

see that, M. DeRose?
A | do, yes.
Q Under Item Nunber 3, it says: "Treat the training as

if it were anewclinic." So he's talking about how FORBA

trained new clinics, right?

A Ri ght .

Q And he wanted to treat the Al buquerque clinic, even

t hough it had been there for awhile, like a new clinic,

right?
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A It actually just cane under DD Marketing. Until this
time, there was anot her conpany call ed DeRose Nanagenent,
which ny father ran -- so are you aware of that? -- that ran
the Legacy dinics.

Q Ckay.

A So at this tinme | think is when DD Marketing got a
servi ce agreenent with Al buquerque, so we went in and started
from t he begi nni ng.

Q And DD Marketing was your conpany?

A Yes, sir.

Q That you owned two-thirds of and M. Rounph owned
one-third of ?

A That's correct.

Q Nei t her one of you are dentists?

A W' re not dentists.

Q It's in the FORBA nodel. M. Lane says: "W need to
break the old ways and get them on board with the FORBA
nodel ?

A Ri ght .

Q And that was using restraints and get them so that
production doesn't suck, right? That's what he was referring
to?

A He was referring to the front office, the way they did
billing, chart-keeping, record-keeping, audits. |If you see

in Nunber 6, you see it says: "Dr. Knott will focus on the
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doctors," because he was a dentist. W were not dentists, so
we did not train anything that had to do with dentistry. W
focused on the non-dentistry. That was our role.

Q Let's explore that for a mnute. Dr. Ken, that's Ken

Knott, right, and he was the regional director for A d FORBA?

A Ri ght .
Q "Dr. Ken will focus on nonitoring docs, treatnent
planning.” 1Isn't treatnment planning, M. DeRose, for the

dentists on the scene, and it's their obligation to use only
their judgnment and not corporate influence as to what should
be the treatnent plan?

A The treatnent plan itself, but there's procedures to
treatnment plan, how you docunent it, how you put it on the
chart, how you visit with the parent -- for exanple, Ms.
Bohn -- about it, what you tell them about their child. It's
not saying that they told them"identify this as a crown and
this as a two-surface filling.” | nean, it was "Hey, we do
treatnent plans. You're not going to perform a procedure on
a child wiwthout a treatnent plan."

Q He was going to nentor those docs based on the FORBA
nodel as it related to treatnment planning, right?

A He was going to tell them what was expected as far as
having a treatnment plan, correct.

Q Your understanding of treatment planning refers to

what work shoul d be done on a child, if any?

Val erie Waite, Senior Court Reporter



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dani el DeRose - Direct Exam nati on 653

A No, treatnent planning refers to -- in ny opinion, it
refers to the diagnosis that the doctor has nmade, putting it
on a chart. |It's -- it's the record.

Q The di agnosi s the doctor nmakes?

A And I'mnot a dentist. Don't -- | mean, we're not
going to publish this in a book, but the way | view a
treatment plan is the doctor exam nes the child, decides what
wor k needs to be done, develops that plan, called a treatnent
plan. "Here's what needs to happen to Jereny, based on his
mouth and fromthe chart | saw, the twelve teeth that needed
to be addressed. Here's the twelve teeth, and here's what |
t hi nk should be done.” That's a treatnent plan.

Q And the truth is that part of the FORBA nodel was to
i nfl uence doctors to diagnose in ways so as to not |eave
noney on the table for FORBA, right?

A Absol utely w ong.

Q Let's get Exhibit 44 back in front of us then.

A Ckay. 44... okay.

Q | want to zero you in on |Item Nunber 5.

A Al right.

Q This is a nenp that Dr. Andrus wote to you after
| ooking at the Denver clinics?

A kay.

Q And he tells you: "lI'mgoing to work in Aurora next

month on the 25th." And Aurora is one of the FORBA clinics?
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A Yes, it was our first clinic.

Q "Not to bore you with the dental side, but they are
| eavi ng noney on the table because diagnosis is the nost
inportant thing we do in the clinics,"” and what Dr. Andrus
and what FORBA wanted was for these doctors to diagnose and
treat the patient in a way that didn't | eave noney on the
table for FORBA, right?

A The way | read that is that they wanted themto
di agnose the work that needed to be done.

Q Okay. Did he put in quotes "the work that needed to
be done" or did he put in quotes "diagnose in a way SO as not
to | eave noney on the table."

A That's what he put, yes.

Q Anything in here in Item5 that tal ks about the
quality of care or what work needs to be done, or does it al

relate to diagnosing so that noney is not left on the table?

A | nmean, | read when he says "because di agnosis" --
nmove your head, please. "Because diagnosis is the nost
inportant thing we do in the clinics,” | think that's a very

accurate statenent. How you di agnose the dental disease of
that child, and then our part, the non-dental part, we were
very concerned about the docunentation, that the charting was
done correctly so that the billing could be done correctly so
that, you know, there were no m stakes that were made. So

t he di agnosis was very, very inportant.
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Q Okay. Very inportant. And you, | take it, understood
and wanted Dr. Knott and others to reinforce with your
dentists that if it's inportant to the treatnment, if it's
relevant to what they think, that they ought to put it down
in that chart, right?

A W encourage charting, yes.

Q "First Dr. Mke, 3:16." 1Is that a reference to the
bi ble or to your brother?

A | have no idea. | didn't wite this docunent.
don't know.

Q Let's ook at Nunmber 10 while we're on 44. He says:
"Chief, | can make that thing bust ass with Dr. Amr. | just
think that you and Dr. Eddi e need to know that quote,
unquote, orientation of the new doctors is critical." And
you're "chief," right?

A |'ve never been call "chief," but..

Q And the thing that he's tal king about that can be nade
to bust ass is the clinic, right?

A That woul d be ny assunption.

Q And orienting the new doctors, in quotes, in a way so
t hey understand di agnosing so as to not | eave noney on the
tabl e was the FORBA way, right, sir?

A W ong.

Q Anot her clinical issue that FORBA influenced and

interfered with the dentists on was on the subject of whether
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they could refer a child out to another practitioner, right?
M. FIRST: Object to the formof the question.
THE COURT: |I'msorry, | was witing a note. |
didn't hear the question.
(Wher eupon, the question was read by the court
reporter)
A Wong. M answer woul d be wong.

Q Let me hand you Exhi bit Nunmber 47 --

THE COURT: |'mgoing to overrule the objection.
You need to wait until | rule on the objection --
THE WTNESS: | didn't know there was one. |'m

sorry.
Q Let me hand you Exhibit 37, M. DeRose. This is an
e-mail you wote on Decenber 29th, 2004, follow ng an
incident in Atlanta. Can you identify that for us, please?
A "1l try to. Ckay.
Q Can you identify that as an e-mail that you wote on
that day, sir?
A It sure looks like it, yes.
MR. LEYENDECKER: Plaintiffs would offer Exhibit
37, your Honor.
THE COURT: Any objection?
M. FIRST: It's irrelevant, has to do with a
different clinic.

THE COURT: Any other?
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M. HULSLANDER: Sane.

M. STEVENS: No position.

THE COURT: Exhibit 37 received.

(Whereupon, Plaintiff's Exhibit Nunmber 37 was
received in evidence.)

Q You do agree with me, M. DeRose, that the subject of
referrals, whether a dentist should refer a child to a
practitioner that has nore qualifications or could render
care nore appropriately, that is exclusively wthin that
dentist's judgnent, right?

A Ri ght .

Q Exhibit 37, the e-mail you've witten is after there
was an incident in Atlanta?

A Ckay.

Q You see the subject of your e-mail?

A Okay.  Uh- huh.

Q You put in all capital letters at the top -- by the
way, you sent this to Rich Lane, M ke Rounph, Tom
Hllebrand -- who's M. Hillebrand?

A He was an enpl oyee of DD Marketi ng.

Q And who was M. Cruse?

A He was an enpl oyee of DD Marketing. So was Ryan Root,
and Bob, you know Dr. Bob.

Q Bob Andrus, the one that was reporting back to you

about other clinics?
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A Bob owned the Atlanta clinic. He owned the Georgia
clinics.

Q Let ne ask you, did Bob get the profit fromthose
clinics or did that go to FORBA |ike the Syracuse clinic?

A Bob got paid fromthose clinics, yes.

Q Were did the profit go? The noney |left over after
t he expenses were paid, did that go to FORBA or Dr. Bob?

A | would have to | ook at the exact books, but | know he
got a fee per clinic per nonth. Wether that represented the
profit, whether it was excess of the profit, whether it was
|l ess than the profit, | really couldn't tell you, but he had
a fee that he was receiving every nonth as the owner.

Q And who was paying himthat fee, FORBA?

A The clinics.

Q Dd Dr. Andrus practice in Atlanta?

A He may have. Yes, he was licensed there.

Q | thought you told ne he worked at your father's
clinic in Pueblo?

A He did.

Q Was he working with your father in Pueblo or was he
working in Atlanta?

A He would work nostly in Pueblo, yes.

Q And you paid him $5,000 a nonth --

A Per clinic.

Q Yes, for each clinic he would agree to certify in the
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state that he was the owner, you

each and every one of those, didn't you?
A | couldn't remenber the nunber. | didn't -- 1 thought

it was three, four, five, but five sounds like it could be,

yes.

Q How many clinics did he play |like he was the owner on,

10, 1572
THE COURT REPCRTER:
second.

THE W TNESS: Ckay.

A Okay. Where was |1? He didn't play?

(Wher eupon, the question was read by the court

reporter)

Q kay. Let's nove on. Let's nove on. I'mgoing to
talk to him about his ownership and where he got any profit.

kay. We'll clear that up with him

A That's fi ne.

Q You wote, "Read this carefully and thoroughly as

action itens are required"? |Is that what you wote? That's

what you told your team right?

A | was concerned about this, you bet.
Q | don't want to get into details about the situation

with the nother and all that happened because that's not what

| want to tal k about, but what |

paragraph "So what to do." Are you with ne?
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A | see it now.

Q "So what to do, who to kick the s-out of, where do |
start? Start with nme. 1'Il take responsibility.” "Atlanta
is a ness, a disappointnent, a total disaster. | have | ooked
the other way and allowed it to happen. Qur enployees don't
care; our doctors have no | eadership and no professional

conduct. Qur OM' that's office manager, right?

A Yes.

Q -- "is atrain weck, an inmmture little girl wth a
huge nouth. Qur systens are not in place." FORBA systens,
right?

A Yes.

Q "Medi cal histories are not being signed, X-rays suck,"

those are dental issue, right?

A Quality of X-rays, vyes.

Q Medi cal history, that's a dental issue, right?

A It's part of the record. |It's probably both.

Q "Referrals are being made daily. This is not a FORBA
clinic and no one to blanme but nyself." The subject of
referrals is absolutely a dental issue, is it not, M.
DeRose?

A Yes.

Q Okay. And so this Atlanta clinic was not acting like
a FORBA clinic because referrals were being nmade daily and

FORBA didn't want its dentists to refer, did it?
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A That was -- | nean, you read the whole list, and it
m ght be inportant for the jury to know that the reason for
this e-mail -- | nean, you wanted to skip over it, but they
actually had a fight in the clinic between a nother and one
of our staff, where the nother attacked the staff. And it
was just sonething that could not be tolerated and that could
not happen in a professional clinic, so that's what started
the situation and | don't -- to nmake this sentence all about
referrals woul d not be accurate.

Q |"'mnot making it about referrals. |'msaying part of
what you identified is not the FORBA way, the our way or the
hi ghway, is referrals, and you were upset because referrals
were being made daily, right?

A | was upset because of the incident.

Q And let's just focus on that.

A kay.
Q You say: "The patient's nother is a ness and probably
deserved to be decked." That was your view about the

patient's nom right?

A | don't renmenber that but --

Q Do you see what you wote?

A | do. It says up above -- we should probably read
that part, that the nomsaid --

Q Here's ny question -- okay?

M. FIRST: |I'mgoing to object to --
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MR. LEYENDECKER: He

on

662

not answering ny questi on.

THE COURT: The question was answered, so |'m

going to overrule the objecti
guestions that are asked.

THE W TNESS: Ckay.

on. Try to answer the

Q VWhat ever this patient's nother di

t hat she deserved to be decked?

d, your feeling was

A Where do | say that? Let nme read it.

Q "The patient's nother is a ness and probably deserved

to be decked." |Is that how you felt about the nothers of

your patients when they did things y'al

di sruptive they may be?

didn't |ike, however

A Well, | think she attacked one of our staff, so,

mean, self-defense, yes, | nean

-- | wou

I dn't encourage our

staff to take a beating froma patient's nother, no.

Q Down here you say "Sean,"

and that's a reference to

Dr. Barnwell, one of FORBA's regional directors?

A Yes.

Q Wor ki ng for DD Marketing?

A Ri ght .

Q A doctor, correct?

A Sean was a doctor, correct.

Q "Sean will insure by physical presence that no nore,
absolutely no nore corners will be cut, no nore ideas that
are not FORBA's will be fostered and they -- each and
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everyone" -- in capitals -- "will do it our way or be
term nat ed?

A Ckay.

Q That's the FORBA way or highway nodel, right?

A That was the Atlanta clinic specifically and the
probl ens they were having and ny attitude towards that
clinic, yes.

Q And your attitude was "it's the FORBA way or the
hi ghway," and that relates to both referrals and all the
ot her subjects we've been tal king about, doesn't it, M
DeRose?

A | don't think referrals was the issue, no.

Q How about nitrous, is that a non-dental issue, the use
or non-use of nitrous? Is that a non-dental issue?

A No, that would be a dental issue.

Q And what did you tell your lieutenants as the action
itemthat was required? You told everyone that "W're at
work at 8 am with the f-in'" nitrous turned on," right?

A They were not turning the nitrous on in the clinic,
whi ch we wanted the nitrous on in all the clinics. |If the
doctor chose to use it, it had to be turned on or they
couldn't even use it.

Q Are you going to tell the jury this is not a reference
to they better be in there producing in a way that doesn't

suck, diagnosing in ways that don't | eave noney on the
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table --
A
Q
your it
A
e-mails.
Q
wr ot e.

A

and | apologize to the jury for the bad | anguage.

Q "This e-mail is not to be forwarded to anyone, printed
out or duplicated in any way wthout ny perm ssion.” Wo's
D.D.?

A D.D. is ne.

Q You didn't want anybody to see this e-mail, did you?

A Not until it was finalized. W were going to nake
changes in Atlanta. You know, we wanted to make those
changes.

Q Do you recogni ze Exhibit 530 as an April 18th, 2005
e-mail from Rich Lane to you, M ke Rounph and Ryan Root. Do

you know what that is?

A

already in. Chuck, can | have it on the screen, please?

Q

that's not what this relates to?
That's not what this relates to.
Did you want anybody to ever see this e-mail beyond
tle circle?

| don't have a problem w th anybody seeing any of ny

Let's go to the end of the e-mail and see what you

| have bad | anguage at tinmes, especially if |I'mupset,

Yes.

M. LEYENDECKER: Plaintiff -- sorry, 530 is

530 relates to Dr. Knott's pronotion to the western
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regional director, right?

A Yes.

Q Ckay. He'd been working as a dentist in sone Arizona
clinics?

A Tucson

Q Tucson. And he was being pronoted to one of FORBA' s
western regional directors in 2005, right?

A Not toit. W didn't have the position before. W
were getting larger. W created the position, actually. So
he was the first and only western regional director, fromthe
time we started until when we sol d.

Q Was he pronoted fromdentist to regional director or
not ?

A Yes, he was.

Q Ckay, thank you. Let's |ook under |tem Nunber 4.

A kay.

Q It says: "As the lead dentist, you have the authority
to make staffing decisions as necessary. They either buy in
or gone," right?

A Yes.

Q And the reason they're either going to buy in or gone
was "if you feel that Dr. Kerr is not matching up with our
phi |l osophy,"” and that's the FORBA phil osophy, right, the
FORBA nodel we have been tal king about, the our way or the

hi ghway nodel --
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A What nunber are you on?

Q Nunber 5. "If you feel that Dr. Kerr is not matching
up Wi th our philosophy"” -- that's FORBA's phil osophy?
A Ckay.

Q Is that right?

A Qur phil osophy... yes.

Q So if dentists didn't match up with the FORBA way or
hi ghway nodel, they wouldn't treat the way FORBA wanted them
to treat, wouldn't diagnose so as not to | eave noney on the
table, wouldn't do things to not cause production to suck,
you wanted themto nmake a recommendation to term nate them
correct?

A W drew a fine line between interfering in the
operatory or the dentists' decisions and the dentists'
actions. Dentists were enployees. They still had to show up
to work on tine; they still had to put in vacation requests;
they still had to treat other enployees with respect; they
were expected to talk to nons. If they didn't want to talk
to nons, that -- we didn't like that. W encouraged themto
talk to nons. |If they wanted to -- there would be a rotation
in the hygiene room and if they didn't want to take their
rotati on because they were maki ng personal phone calls on
their cell phone -- so it's not -- you're inplying that it's
dentistry, and our philosophy was: You were a dentist that

signed a contract; you show up at eight and you work until
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noon. You take an hour for lunch. You cone back at one, not
five after one; you cone back at one and you work until five,
and then all the non-dental services were taken care of by DD
Mar ket i ng.

Q And that sane contract that you asked themto sign,
one of the very first things you got themto do was to agree
to conceal fromparents the risks that were associated with
t he papoose board, right?

A Absol utely not.

Q Okay. Let's look at Exhibit Nunmber 98. Exhibit 98 is
an April 18th, 2006 e-mail from Dr. Sean -- you recogni ze
Exhi bit Nunber 98 from Dr. Barnwell to you?

A It appears it is, yes.

M. LEYENDECKER: Plaintiffs offer Exhibit 98.
THE COURT: Exhibit 98 is al ready received.
M. LEYENDECKER: It is, your Honor.

Q Truth is, FORBA viewed their dentists as expendabl e
and they nade that very clear to them didn't they?

A Ch, no. | nean, it was very hard for us to find a
dentist, to hire a dentist, to orientate a dentist. W
surely didn't want to termnate a dentist. It was costly; it
was tinme-consum ng, but we weren't afraid to termnate a
dentist if they weren't going to work.

Q Dr. Sean, he was a regional director in charge of the

New York clinics and other clinics on the eastern coast?
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A Yes.

Q And he's sending you this e-mail about this Rochester
visit? That's another clinic right down the road?

A Yes.

Q And what he says down here at the bottom "Yesterday
over victuals, | discussed with the doctors the need for
teamnork, the concept of expendability and adherence to the
m ssion that they signed on for. They all understood ny
meani ng." R ght?

A Yep.

Q He was telling those doctors if you didn't treat the
way FORBA wanted you to treat, you're expendable. |If you
didn't match up with the our way or the highway phil osophy,
clinic philosophy, clinic nodel, we are going to get rid of
you; isn't that his nessage, sir?

A | have no idea what his nessage was about the denta
part, | wasn't there --

Q He's talking to the dentists, right?

A Yeah, but | don't know whether he's tal king about
being to work on tinme or treating parents with respect or

talking to the parents, which was our philosophy. W talk to

every parent -- | don't know what he's tal king about.

Q Is it appropriate to sit dowm with the doctors and
say, "if you don't adhere to the m ssion we sign you on for,
we're going to run you off." Is that appropriate?
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A | think so. To sit with our enployees and say:
Here's your contract, here's what we agreed to do. |If you're
not wlling to do it, then you can be term nated.
Q FORBA absol utely had a phil osophy about treatnent, and
if the dentist didn't treat according to FORBA's phil osophy,
you got rid of thenf
A Absol utely not.
Q Let me hand you Exhibit Nunmber 68. Can you identify
Exhi bit nunber 68 as a January 29th, 2005 board agenda?
A It appears to be, yes.
MR. LEYENDECKER: Plaintiffs offer Exhibit 68.
THE COURT: Any objection?
| can't see that.

Q W'll put it on the screen to nmake it easier.

A Blow it up, Chuck. | can't see it, man
M. FIRST: No objection.
THE COURT: COkay. Exhibit 68 received.
(Wher eupon, Exhibit 68 received in evidence)

Q You ran the board neetings?

A | did, yes. Wwen | was in town. | wasn't always in
town, but when | was in town, | did.

Q Over here under Item Nunber 7, New York practices, if
you scroll down to the right, please?

A They were | ong neetings.

Q The New York practice is 7v, Syracuse trip update.
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M ke, that refers to your brother?

A It does? | don't know. It m ght be Rounph.

Q The first --

THE COURT: Would counsel ors approach, please?
(O f the record discussion at the bench)
BY MR. LEYENDECKER:

Q | believe you're correct, M. DeRose, the Mke is a
reference to M ke Rounph, your partner in DD Marketing?

A | have no idea. W had several M kes.

Q Ckay. We'll figure that out and we'll elimnate the
confusion. W know it relates to Dr. Turner, though, right?

A Yes, it says Dr. Turner.

Q On Page 7b, which corresponds with your agenda outline
-- and this is an e-mail that was shared wth the entire
board of directors of FORBA, was it not, sir?

A It's with the board packet. [I'msure it was, but
whet her they were all there, |I don't know, but | would assune
that they sawit.

Q And if we go to the second page, down there at the
bottom there you go, it's an e-nmail from M ke Rounph
regarding a visit to Syracuse. So now we know that's M.
Rounph and not your brother, M ke DeRose?

A That hel ps.

Q And you had sent M. Rounph to Syracuse because

Syracuse production wasn't what you wanted it to be?
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A | have no idea why M ke went in 'O05.
Q Let's see if we can get that oriented.
A Ckay.
Q On break, we marked Exhibit 101A, part of an origina
conpilation that | have taken apart. Exhibit 101A a
Sept enber 15th, 2001 e-mail that you wote to R ch Lane and
ot hers?
A To ne, to Gsterman, nyself, R ch and M ke, yes.
M. LEYENDECKER: Plaintiffs offer Exhibit 101A,
your Honor.
THE COURT: Any objection?
M. FIRST: No objection.
THE COURT: Exhibit 101A is received.
(Whereupon, Plaintiff's Exhibit 101A was
recei ved in evidence)
Q kay, M. DeRose. This 101A is a Decenber 15th, 2004

e-mai|l that you wote; do you see that?

A Yes.

Q And it has to do with Syracuse?
A kay.

Q Do you see that?

A | do.

Q And you wote: "Syracuse has issues. They think 8k
is acceptable,” and that's a reference to $8,000 in revenue

per day?
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A Yes, it is.

Q "I do not know how they were infected, but they are"?
A Yes.

Q Your view was -- let nme ask you this: 1Isn't the

anount of revenue that any clinic mght generate on a
particul ar day, shouldn't that be a function of what --
(Enmergency al arm syst em soundi ng)
THE COURT: We're going to take our afternoon

break now.

(Whereupon, a recess was taken at 3:11 p.m)

THE COURT: You can get the jurors.

(Wher eupon, the jury was then brought into the
courtroom

THE COURT: Ready to proceed?

M. LEYENDECKER: Yes, your Honor.

IONTI NUED DI RECT EXAM NATI ON BY M. LEYENDECKER:

Q M. DeRose, we were tal king about the Syracuse clinic
and in particular Dr. Turner, and Dr. Turner was the |ead
dentist at the Syracuse clinic before Jereny was treated
t here?

A " mnot sure of the dates.

Q He was the |l ead dentist at the Syracuse clinic early
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in the Syracuse clinic tine franme?

A He was.

Q And then you understand that Dr. Randazzo was the |ead
at the Syracuse clinic after Dr. Turner?

A | renmenber that through the docunents. | don't have
any direct recollection of that.

Q And then Dr. Hahn was the lead after Dr. Randazzo?

A " m not sure.

Q You sent M ke Rounph to Syracuse because you felt the
production was too |ow and you wanted himto go nmake an
assessnent and figure what was going on, right?

A It probably wasn't just production. The performance
of the clinic was off.

Q You t hought the production was too | ow and you thought
they were "infected"?

A Appeared to be.

Q Infected with too | ow performance, right?

A The clinic was just not doing well.

Q Wll, did you say anything about "the clinic is not
doing well,"™ or did you say "they think 8k is acceptable"?

A | think that's what | neant about being infected; they
weren't healthy.

Q Not doing 8k is infected --

A That's one representation, yes.

Q You don't know how they were infected but you knew
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t hey were?

A Ckay.

Q And you sent M. Rounph down there to see what he
could figure out. And so what | would like to do is | ook
back at that board, the one we were | ooking at, Exhibit
nunber 68.

A Do | have that one already?

Q Yes, sir, | believe you do. Need sone help finding
it?

A | can -- is that 687

Q Yes, sir. This is 68 here. So we sent M. Rounph out

there in Decenber of 2004; that was the e-mail we just | ooked

at, 101A?
A Ckay.
Q And now we're in January of 20057
A Al right.
Q And that's about a nonth later, right?
A Ckay. Yes.
Q And so the FORBA board is getting a report back from

M. Rounph about what's going on with the |ead dentist in
Syracuse, right?

A It appears so, yes.

Q And this is a nonth after you had told M. Rounph they
were infected because their production was too | ow, so now

the board is dealing with the issue, and we're tal ki ng about
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Syracuse, right?

A Yes.

Q Let's have a |l ook at what M. Rounph told you and the
board di scussion in that January neeting a nonth later.
Bottom half of the e-mail, M. DeRose, you see the subject

there is the visit to Syracuse?

A Yes.

Q And he wites to Bob Turner -- that's Dr. Turner?

A Yes.

Q "After returning from Syracuse, | began jotting down

all the things | thought needed to be addressed. No matter
what the issue was, it all seens to end wth | eadership,
dental philosophy or work pace of the staff.” And FORBA had
a dental philosophy, did it not, sir?

A W did not have a dental philosophy.

Q Work pace has to do with how fast a dentist works to
provide quality care, does it not?

A No, it doesn't refer to speed in ny mnd. It refers
to staying busy from8 to 12 and 1 to 5.

Q Let's | ook at Page 437 of your deposition.

A Ckay.

Q And I'd like to get you focused in on Line Nunber 16,
Page 437.

A Ckay.

Q The question there, you're being asked about this very
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docunent, right, sir? You recall this testinony?

A No.

Q Ckay. This question, "work pace, that's how fast you
work, right?" And your answer was: "I think that's what
that would be."” "And the pace of the clinic?" "Yeah."

So work pace has to do with how fast soneone worKks.
That was your testinony then and that's your testinony today;
isn't it, sir?

A That work pace has to do with speed?

Q How fast soneone works, including a dentist, that's
t he work pace.

A | think today it nmeans to ne staying busy, worKking.

Q No question the dental philosophy has to do with
dental issues. What you're telling us is that the dentists
are free to do whatever they want. That's a dental issue?

A O course.

Q But what he said, "But no matter what the issue, it
all seens to end wth | eadership, dental philosophy and work
pace of staff." He says: "lI'd like to have an open
di scussion on Monday to discuss: Do you still feel this job
is right for you? Do you think you can neet our
expectations,"” and those were FORBA' s expectations, were they
not, sir?

A Yes.

Q Are your philosophies, and that's referring to Dr.
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Turner's phil osophies, dental phil osophies, correct?

A It doesn't say dental, no.
Q He says: "It all seens to end with | eadership, denta
phi | osophy"?

A O work pace.

Q "Are your philosophies regarding treatnent in |line
with ours?" And what he wanted to know was, "Are you going
to treat patients in the Syracuse clinic consistent with
FORBA' s dental philosophies, or are you going to treat them
consistent with what you think is right?" That's what he's
asking him right?

A | don't know if he's asking himthat. | didn't wite
the e-mail. Hard to say.

Q You had a discussion on this with your board nenbers
at FORBA, a nonth after you saw that it was infected because
it only had 8,000 a nonth in production, this board is taking
action, wanting to know, "Dr. Turner, are your denta
phil osophies in line wth ours?" R ght? That's what he
wanted to know,

A That would be wong. The e-mail is fromMKke, it's
not fromthe board, and Mke is asking Dr. Turner, not the
board asking Dr. Turner.

Q He shared his interaction with Dr. Turner with this
board and the board is interacting on these various issues,

aren't they?
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A | have no -- | have no idea what the board did.

Q It's on the board agenda, is it not?

A Oh, yes. I'mnot debating that we didn't tal k about
it, but |I personally cannot recall this discussion. | have

no nenory of it.

Q Rounph's nessage to Dr. Turner was: "Are you going to
run that clinic using FORBA' s phil osophies or not?" That was
the nmessage here; wasn't it?

A To the board?

Q No.

A To Bob?

Q The nmessage to Dr. Turner... "Are you going to run
this clinic, the Syracuse clinic, pursuant to FORBA's dent al
phi | osophies or not?" That was his nessage, was it not, M.
DeRose?

A | think his nessage is clear in his three questions.
He wanted to know if he felt the job was right for him
Apparently his brother was sick and he was caring for him
Did he think he could neet the expectations of the managenent
team and of his role as the lead dentist? And are his
phi | osophies regarding treatnment in line with ours?

Q And "ours," is FORBA, right? The "ours" refers to
FORBA' s dental philosophies, does it not, sir?

A "Qurs" is probably referenci ng FORBA.

Q FORBA' s dental phil osophies?
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A | have stated nunerous tines, we didn't have denta

phi | osophi es.
Q Let me hand you what's been marked as Exhi bit Nunber

69 in this case. Let's see if you can identify Exhibit 69 as

a Decenber 9th, 2005 e-mail froma Dr. Covington to you?

A Yes.
M. LEYENDECKER: Plaintiffs offers Exhibit 69.
THE COURT: Any objection?
M. FIRST: | object that it's hearsay and al so
relates to sonmething that has nothing to do with Syracuse.
THE COURT: Any other objections?
M. STEVENS: No position.
Exhi bi t

THE COURT: Overrul ed. 69 recei ved.

(Whereupon, Plaintiff's Exhibit Nunmber 69 was

received in evidence.)

Q M. DeRose, Exhibit 69 is froman L. Covington. You
remenber that as a Dr. Covington who was a | ead dentist in
one of your clinics?

A She was.

Q And this e-mail that she sent you on Decenber 9th,
2005, had to do with orientation of Dr. Rita, right?

A | don't know. That's what the subject is, yes.

Q And so -- right, "Orientation for Dr. Rita ," and
she's witing this to you?

A She is.
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Q She's witing that to you because you were in charge
of all clinic activity, were you not?

A Non-dental , yes.

Q Anything on that exhibit that M. Lane testified to
earlier, on Exhibit 24, that identified you as being in
charge of all clinic activity, did it say anything between
dental and non-dental ?

A | believe that was the D.D. MNarketing staffing plan
and we were all non-dental, so there was no reason to say
non-dent al .

Q Dr. Knott and Dr. Andrus were working for DD
Mar keti ng, weren't they?

A Were they enpl oyees of --

Q They were working for DD Marketing, weren't they?

A | don't renenber where they were getting paid.

Q Is it your testinony that Dr. Knott's and Dr. Andrus's
j ob was managenent and not clinical?

A No, that's not ny testinony. | can't renmenber who
paid them DD Marketing or FORBA.

Q Well, was their job managenent or clinical, M.
DeRose?

A Their job per what?

Q As regional directors for FORBA, was Dr. Knott and Dr.
Andrus's job a managenent job or a clinical job?

A Define clinical. [|'mnot sure what you nmean by
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clinical.

Q Stuff that has to do with the domain of the dentist?

A Overseeing it or -- | mean, actually doing it
t hensel ves? |s that what you nean?

Q Are you asking ne if | think that Dr. Andrus and Knott
as regional directors for FORBA were doing treatnment on
patients, is that what you' re asking ne?

A No, I'mjust trying to clarify your question. | want
to answer your question directly and |I'm not sure |

under stand your question.

Q "1l tell you what; let's get back to Exhibit Nunber
69, okay?
A kay.

Q Orientation, we have heard fromDr. Mieller, that
means the sanme thing as training, right?

A Does it nean the sane thing?

Q Dd you hear himtestify to that or not?

A | don't know if 1 did.

Q Ckay. Fair enough. Let's talk about this orientation
for Dr. Rita. "Good afternoon, Dan. Per our conversation on
Decenber 7th when Dr. Rita arrives for orientation, sone
topics to really reinforce are the FORBA phil osophy, which
concentrates on treatnent planning to include stainless steel
crowns versus two surface amal gans,"” and that neans do a

crown rather than a filling, right? That's what a
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two-surface amal gamrefers to, a filling on two surfaces?

A That's ny under st andi ng.

Q Ckay. "To really reinforce on the FORBA phil osophy,
whi ch concentrates on treatnent planning to include stainless
steel crowns versus two surface amal ganms, doing all tx," and
that refers to treatnment?

A That woul d be ny assunption as well.

Q "Doing all treatnment in one visit safely and doing
treatnent on patient's treatnent planned by other doctors.
Pati ent behavi or managenent on children ages zero to eight,
consultation with parents: Wat to say and what not to say
to avoid litigation and speculation.”™ These were all
conponents of the FORBA phil osophy, were they not, sir?

A These, | guess, were Dr. Lenora's interpretation of
what she felt -- it's hard for ne to coment on what her
feelings were.

Q She sent this e-mail to you and she wanted to nake
sure that orientation for Dr. Rita was going to be consistent
wi th FORBA' s phil osophies on those treatnent issues, right?

A That's what she called it, yes.

Q "Behavi or managenent on children ages zero to eight."”
That's whether they ought to be strapped down in a papoose
board, isn't it?

A | really have no idea what she neant.

Q Are you asking this jury to believe that a | ead
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dentist in one of your clinics just came up with on her own
the notion that FORBA has treatnent philosophies that deal
with crowms and all the treatnent and treatnment done by

ot hers and papoose boards? Are you saying she cane up with
that all on her own?

A No, |'m saying through her experience, that's what she
experienced at the clinic.

Q Because FORBA had those phil osophies and if the
dentist didn't treat consistent wwth its own phil osophies,
you got rid of them You pressured them vyou influenced
them you threatened them and if they didn't do what you
want ed, you ran themoff, right?

A That's w ong.

Q What happened to Dr. Turner?

A He no | onger worked for us. | can't renenber if he
quit or if he resigned. | honestly don't have a
recollection, and | didn't go back and | ook.

Q Isn't it true that just a few nonths after you sent
M. Rounph to check in on Syracuse because you thought the
8k, they were infected, that wasn't acceptable, and the board
started interacting on this, isn't it true you ran Dr. Turner
of f?

A Ran himoff? No, that's not true.

Q Let me hand you what |'ve marked as Exhibit 101B, M.

DeRose. Let's see if you can identify this as a June 10t h,
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2005 e-mail fromyou to Dr. Turner?

THE COURT: Any objection?

A Yes.

M.
your Honor.

M.
bef ore.

M.

if you would
M.

M.

THE COURT: Any objections?

M.

THE COURT: Exhibit 101 is received.
(Whereupon, Plaintiff's Exhibit Nunber 101B is
recei ved in evidence)

Q M. DeRose, did you send this e- mail to Dr. Turner on

June 10t h, 20057?

A It | ooks

Q Bt urner5@/eri zon.net, that's Dr. Turner, right?
A | would assunme it is. | can't verify that.

Q Let's see, you had the board neeting in January, now

early June, so call it six nonths, right? You say: "Dr.
Bob." The second paragraph: "I'mclosely watching the clinic
on all levels. | amanxious to see nore and nore i nprovenent

Di rect Exam nati on 684

LEYENDECKER: Plaintiffs offer Exhibit 101B,

FIRST: | don't think that's been seen
LEYENDECKER: It's part of the original 101,
like to look at it.

FIRST: The date stanp is 460577

LEYENDECKER: To 46058.

FI RST: No objection.

like it, yes, it does.
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on all fronts." You wanted Dr. Turner to know if he didn't
improve that clinic's production, FORBA was going to get rid
of himand that's why you sent this, right?

A No.

Q Let me hand you what's been marked as Exhibit 101C in
this case, that's ddmi6059, and ask you if this is a June
12t h, 2005 e-mail from M. Rounph to you?

A Yes.

M. LEYENDECKER: Your Honor, Plaintiffs offer

Exhi bit Nunber 101C.

THE COURT: Any objection?

M. FIRST: No objection.

THE COURT: Exhibit 101C is received.

(Whereupon, Plaintiff's Exhibit 101C is received
in evidence.)

Q First thing | want to orient you to, M. DeRose, is
that this e-mail from M. Rounph was two days after the one
where you just told Dr. Turner you're watching himclosely.
Do you see that, June 12th, 20057

A | see that.

Q The subject of this e-mail was production?

A Yes.

Q "Dr. Bob and Nadi ne," and Nadi ne was the office
manager at the Syracuse clinic?

A | believe she was, yes.
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And Dr. Bob is a reference to Bob Turner
It should be.

The | ead dentist at the clinic?

> O > O

| believe so.

Q M. Rounph said: "W are having a better nonth so far
in June, averaging 12,500 a day." And, of course, FORBA was
wat ching that daily production every single day on every
single clinic, correct?

A Ch, yes. Correct.

Q It says: "Yet we are still way off where we used to
be." So M. Rounph was telling him "You're not making
enough production for us,"” right? That's what he's saying.
"In February, we were at 14,700 and in NMarch we were at

14,000." Do you see that?

A | do.

Q He's commenting that your production has slipped?

A Ckay.

Q Is that what he's doi ng?

A. It appears so, yes.

Q W have slipped back to the bottom Do you see that?
A | do.

Q "The goods news is we have all the patients we need.

The bad news is we haven't been able to do nuch with them"
M. Rounph 's nmessage to Dr. Turner and to the office manager

at Syracuse was: "You're not doing enough production and
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procedures on each patient." That's what he says, and that's
what he nmeans by "the bad news is we haven't been able to do
much with them™"™ right?

A That's what it seens like it says, yes.

Q Are these children or are these widgets to be shuffled
t hrough an assenbly line to generate profits for FORBA?
Wi ch are they?

A You' re asking ne?

Q Yes, sir.
A Chi | dren.
Q It's a pretty cavalier attitude about children, isn't

it, M. DeRose? "The good news is we have all the patients
we need. The bad news is we haven't been able to do nuch
with them" |It's pretty cavalier, isn't it?

A | think what M ke could be saying, and you' d have to
ask M ke, but treatnent plans were being done and the work
wasn't being finished. It wasn't that there wasn't work that
needed to be done. The work wasn't bei ng done.

Q You weren't squeezi ng enough noney out of these poor
little children; that was his nmessage, right, M. DeRose?

A Ch, | don't think so.

Q Let's see what it says at the end. "Bob, you are
going to have to suck it up the next couple of weeks and
carry the load. W need to be doing 14,000 a day with three

docs.” He was telling him "Squeeze nore profits out of
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these little children.” That was his nessage, wasn't it?
A No.
Q Well, let ne ask you this: Do you think --

A Al right.

Q -- | think | asked you that earlier. Don't you think
t he amount of revenues, whether it's a dental clinic or
doctor's office or a hospital operating room shouldn't the
anount of revenues that are com ng out of that on a daily
basis sinply be a function of what the doctors think their
patients need, as opposed to sonme corporation telling the
doctor: "You have to suck it up because we're not getting
enough out of these patients"?

A | think maybe the suck it up was a reference that we
were going to be mssing a doctor, because we usually have
four doctors. And then maybe since we were only going to
have one | ess doctor that he had to, as the |ead dentist, he
had to suck it up.

Q To get the clinic to 14,000 a day, a predeterm ned
nunber that has nothing to do with whatever work the children
need. You wanted these clinics to give an anount of noney
regardl ess of what the kids needed. That's what this is al
about, isn't it?

A What the kids needed was never an issue. There was so
much work that needed to be done that we could never do al

t he work
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Q And when Dr. Turner wouldn't suck it up and squeeze
those little children so that FORBA could get what it wanted
every day, you termnated him didn't you?

A As | said, | don't recall if Bob quit or we fired him
| really don't know.

Q Let's ook at Exhibit 101D. Can you identify 101D, as
in David. It's an e-mail from M ke Rounph on August 1st,
2005, to you and ot hers?

A Yep.

Q You with ne?

A | am

Q Ckay. So let's just for a mnute reflect back on the
sequence of events at Syracuse.

A Ckay.

Q Decenber of '04, you thought they were infected
because they weren't generating enough revenue each day and
you sent M. Rounph out there; we've tal ked about that.

Ri ght ?

A W' ve tal ked about that, right.

Q A nonth later, M. Rounph was reporting to the entire
board his conversation with M. Turner where he wanted to
know, "Dr. Turner, are you going to treat it our way or are
you going to insist on doing your own independent judgnent?"
W tal ked about that one, right?

A W tal ked about Mke talking to us about his visit,

Val erie Waite, Senior Court Reporter



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dani el DeRose - Direct Exam nati on 690

yes.
Q Ckay, got the board involved, Syracuse, Dr. Turner,
board's invol ved?

A The board was involved with every clinic, every

clinic.
Q "' m tal ki ng about Syracuse right now.
A It was one of the clinics, yes.
Q And |'m tal ki ng about Dr. Turner right now.
A Ckay.
Q The board was involved with Dr. Turner, weren't they?

A Directly involved with Dr. Turner, probably not, but
they were involved in the Syracuse clinic, yes.

Q Ckay. After the board's involvenent in January, you

tell him June 10th, "I'mwatching you closely. [I'll need to
see better." VW tal ked about that, haven't we?
A VW tal ked about that e-mail. It was the sane e-nuil

told him he was doing a good job.

Q Let's stop and reflect on that just a nonent; okay?
If it really was all about just show up at 8 and work hard
until lunch, have your sandwi ch and work hard again until 5,
if he's doing a good job, then why are you pressuring himto
do nore, if it's not, M. DeRose, so that you can put nore
t axpayer noney in your pocket?

A The clinics are staffed and | ocated and structured at

a certain size that produces a certain anount of revenue. W
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just know that. That's the way that it works. So where the
nunber comes fromis if you have four dentists and you have a
fully staffed hygi ene room and you have all your assistants
and you have your front office, that a clinic is going to see
x-nunber of patients a day, and based on all of our years of
wor ki ng on the underserved, we know how much work is going to
be needed, that we could very easily forecast a nonthly
production goal, or daily production goal. That's where the
nunber comes from is baseed on the staffing and the size of
the clinic, the nunber of doctors and the anount of children
that they will see in a day.

Q Ar | right that June of '05 is about the tinme you
started putting $250,000 a nonth, nonth in and nonth out,

t axpayer noney, in your pockets?

A | don't know when it was, but it probably was then,
yes.

Q So this isn't a situation where we need to nake sure
we did enough work to get the lights turned on, right?

A Each clinic --

Q W were at a point in tine in your organization where
you had enough noney to put $250 in, 000 in each of your
pockets nonth in and nonth out, right?

A W were a | arge conpany that produced a | ot of
revenue, right.

Q June, you're watching himclosely. A few days |ater
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he has t

101D.

0 suck its up because it's not enough. Let's |ook at

M . LEYENDECKER: Your Honor, plaintiffs offer

Exhi bit 101D

not ?
A
Q
cl osel y"
A
Q

we need

A

Q
di scussi

A

Q

Tur ner .

THE COURT: Any objection?

M. FIRST: No objection.

THE COURT: 101D received.

(Exhi bit 101D received in evidence)

August 1st, this is an e-mail from M. Rounph, is it

It is.
Six weeks after the "suck it up, we're watching you
correspondence?
That's the timng, yes.
W're not getting enough out of these little children;
to neet 14 a day, right --
M. FIRST: Object to form
THE COURT: |'mgoing to sustain that.
The subject of this e-mail is Bob Turner, right?
Yes.
That's the |l ead dentist at Syracuse we' ve been
ng, right?
Yes.
"Jo, draft a nine-day term nation notice for Bob

He's out." And that's what FORBA did with | ead
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dentists that wouldn't subscribe and succunb to FORBA's
dental phil osophies so that they could squeeze as nuch noney

out of each kid as they could; they showed them the door,

right?
A | have no idea the terns around Bob's term nation.
don't have his file; I don't have his enployee file. W

al ways followed the letter of the law, you know, with
war ni ngs and witten warnings and corrective action, so | can
tell you he wasn't fired because he wasn't squeezi ng noney
out of children. | can answer that afirmvely that that was
not the case.

Q Let's go back to 101C because he was warned. You did
warn him didn't you? That was the point of Exhibit 101B,
"I"'mwatching. |I'mwatching the clinic on all levels. | am
anxious to see nore and nore inmprovenent on all fronts"?

A | want all ny dentists to know they can call nme at any
time, talk to ne about any issue they m ght have and that |'m
available. So | thought it was a positive that | told him
"I mwat ching; you're doing a good job."

Q And two days later he's told "we have all the patients
we need. W're just not getting enough out of them You
have to suck it up and get where you need to be."

A M ke Rousch nentioned that to him vyes.

Q And M ke Rousch who is a board nenber and part owner,

yes?
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Q And thereafter when he wouldn't suck it up, wouldn't
get enough out of the patients that FORBA wanted himto get,
FORBA termnated him didn't they?

A | have no idea what the terms were. | know Bob was
dealing with a ot of things, famly things.

Q Let me ask about 101D. Do you think if an enpl oyee
resigns you draft a termnation notice for then? |Is that
what you do when soneone resigns, draft a term nation notice?
No?

A You woul dn't have to, no.

Q The reason you draft a termnation notice is because
you fire sonebody. You termnate their job?

A | know in the contract if they were to resign, they
had to give us ninety days, so | don't know, and we gave them
ninety days. It shouldn't be a nystery. W could sure find
out. | don't have his file.

Q You gave him ninety days after you term nated him
right?

A W give ninety days notice, yes.

M. LEYENDECKER: One nore and |'ll be done for
the day, your Honor. It wll be quick.

Q Let ne hand you 101E, and ask you if this is an
Cct ober 3rd, 2005 e-mail from M ke Rounph to you and ot hers.

A It is.

M . LEYENDECKER: Plaintiffs offer Exhibit 101E

Val erie Waite, Senior Court Reporter
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your Honor.

THE COURT: Any objection?
M.

THE COURT: It's an e-mail, COctober 3rd, you

sai d?

M.

your Honor.

THE COURT: Exhibit 101E received.
(Exhi bit 101E received in evidence(
Q Mp DeRose, let's look at this e-mail for a nonent.

Again, dealing with Dr. Turner, right?

A Subj ect

Q And what M ke Rounph had done was a production

anal ysis on Syr
production per

reflects, true?

A He did a production analysis on Syracuse for two

weeks, yes.

Q He was eval uating the production per dentist, right?
That's what he was doi ng?
A It looks like it, yes.

Q You knew M ke Rounph eval uated production per dentist,

didn't you?

A | received this e-mail. | knew he was doing it on

this case, yes.

Val eri e
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FI RST: No objection.

LEYENDECKER: Cctober 3rd, 2005, 198131,

is Turner, yes.

acuse, right? He was evaluating the

dentist in Syracuse. That's what this exhibit
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Q Not just on this case. You knew he was doing it
across the board?

A | don't think I knew he was doing it all the tine and
| don't think he was doing it all the time. He would do it
fromtine to tine.

Q Turner, 29,962, a reference to Bob Turner. Janine,
Jani ne Randazzo, the |ead that was going to take over from
Dr. Turner. She did 32,000. Yaqoob, who's Yaqoob?

A Dr. Khan.

Q One of the defendants in this case?

A | believe so, yes.

Q Dr. Khan had $47,301 in production during those two
weeks. What M. Rousch says "I believe this is apples to
apples. No need to rip Turner's ass" because he'd been
term nated, right?

A | would have to assune. Since he's leaving, there's
no reason to talk to him

Q If the reality was if he hadn't been term nated and
his production was this Iow, FORBA would rip his ass,
woul dn't they?

A You want ne to nmake an assunption.

Q No, right here, your partner M. Rousch is saying "no
need to rip his ass because we know he's out.” |If he wasn't
out, he would have had his ass ripped; isn't that right?

A No.
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Q "Hat's off to Yaqoob. He has becone quite a
producer." That ' s what FORBA wanted, right?

A That's what we wanted fromthe clinic, right.

Q How much longer, M. DeRose, did it take after you ran
Turner off before you pronoted the guy who had becone the
| ead producer in this clinic, the Syracuse clinic? How nmuch
| onger did it take?

M. FIRST: QObjection.

A | have no idea.

M. LEYENDECKER: That's all | have.

THE COURT: Thank you. We'Ill break for the
evening. Don't do any independent research; don't talk
about the case.

W will take an hour break tonorrow from 10 to
11. Wuld it be difficult for people to get here at
gquarter of 9 and start so we get an hour and fifteen
m nut es beforehand? If any of you have a problemwth
that, we'll start at nine, but is that a possibility?
Don't be bashful to say --

Jury menber: That's fine.

THE COURT: That's okay? Let's start at quarter
to 9 then. We'Ill go until 10, take a break until 11, so
bring a book or plan on taking a wal k during that hour.

Agai n, thank you.
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(Wher eupon, the jury was then excused fromthe
courtroom

M . LEYENDECKER: | have one section left, maybe
hal f an hour, plus or mnus, with this wtness.

THE COURT: Actually, because | don't want to
keep everyone here, but | would Iike to see one of each
counsel upstairs for a mnute just to go over a little bit
of scheduling stuff.

(Concl usi on of proceedi ngs)

* * *

CERTI FI CATE

|, VALERIE WAITE, an O ficial Court Reporter
in and for the State of New York, Fifth Judicial D strict,
do hereby certify that | recorded stenographically the
foregoi ng proceedings, at the tinme and place noted in the
headi ng hereof, and that it is a true and correct
transcript of the proceedings therein to the best of ny

ability.

Valerie Wiite,
Seni or Court Reporter

Dat ed: Septenber 24, 2013
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