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(Cctober 8th, 2013, Judge Karal unas, continuation of trial)

THE COURT: Good norning. Okay. |Is there
anything to address before we start the closing argunents?
M. HGANS: Just very quickly, Judge. | just

had sone notion in limne as to the closings and the

page-and-a-half that | referenced earlier; | don't know if
the Court wanted an argunent. |[|'Ill put it on the record
very quickly --

THE COURT: | did read that. | didn't bring it

down with me this norning, but I was prepared to rule on
that. 1'mgoing to grant the notion with respect to Item
1, Item2, Item3, and lItem 4.

M. HGANS: Judge, to save tine, may | just
have it marked as a Court Exhibit?

THE COURT: Yes.

(Court's Exhibit Nunber 2 marked for
identification)

M. HULSLANDER: Did you just say we can't talk
about the gummy bears?

THE COURT: Yes.

M . HULSLANDER: Even though it's contested,;
gummy bears cause cavities and their claimis this kid
doesn't have cavities? How can gumry bears not be a part

of the case, Judge?
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THE COURT: It's not. You may not use it in
your cl osing argunent.

M. HULSLANDER: | can't refer to gumy bears
when it's been a part of the case throughout the case?

THE COURT: Do you want an exception to ny
char ge?

M. HULSLANDER: |'Ill take an exception, but
it's one-sided, biased.

M. NOAOINY: There was a limtation at the
begi nning of this trial that gumy bears could not be
raised in a generic format but the exception was if there
is areference to that in the interactions with the
dentists or healthcare providers, so in that limted
scope, that's howit's cone in through this trial, and, in
fact, that is sonething that the defense believes is
al ready out there and we woul d ask that that exception
still be preserved for purposes of summati on.

M. HGANS: Yes, Judge. And our notion is to,
basically, attacking the parents' dental care of Jereny,
repeated reference to gumy bears; we did nmake a
representation that was part of the ruling. So in other
wor ds, our concern is that they are going to use the gummy
bears to --

THE COURT: Indict the plaintiff --

M. HGENS: Exactly.
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THE COURT: Indict the plaintiff and his
parents. That's exactly right. And if | had any
confidence that the defendants would abide by that ruling,
then we woul dn't have to have a blanket rule |ike that.
But the problemis when | issue a limting kind of ruling,
it seens that it gets ignored.

So | guess if defense counsel wants to wal k that
line and take a chance on incurring the wath of the judge
in front of the jury, you're free to do that, consistent
with ny prior ruling.

M. FIRST: Judge, there's another part of that
as well. There's been testinony by NMs. Varano that that
information was given to the dentists.

THE COURT: | get it. | get it.

M. FIRST: That's history.

THE COURT: It is.

M. FIRST: |It's history. They have to consider
t hat .

M. HULSLANDER: This hasn't been an indictnent
of Kelly Varano ever. It has to do wth the basics of
this case. They claimthere's no cavities, no problens
with the teeth. To the extent they do, it's obvious that
their own expert has said that cavities are caused by
gummy bears. Not only are cavities caused by gumy bears,

but we know that M. Varano, who -- M. Bohn, who wasn't
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here, he tal ked a | ot about gumry bears. Everyone has
tal ked about gummy bears. W can't tal k about gummy bears
in our sunmation?

THE COURT: | ruled. Anything else?

M. FIRST: Judge, do you have a copy of the
jury sheet because --

THE COURT: So | e-nmmiled a version of it today.

M. FIRST: | know you did.

THE COURT: | brought a single copy down, but I
can have Terry e-mail ny secretary and she can provide
everybody with a copy of the verdict sheet.

M. FIRST: | would appreciate that.

THE COURT: Sure.

M. FIRST: | wasn't sure fromit, have you
ruled as a matter of law on the limted liability
section --

THE COURT: Yes.

M. FIRST: -- because | thought maybe you
changed your m nd.

THE COURT: | hope | didn't. That was.

M . LEYENDECKER: Question 9 asks about New
FORBA. New FORBA violated... and Nunber 10, was the
violation a proximte cause, so it |looks like 9 may be
out .

THE COURT: (kay. Question -- yep, that's a
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m st ake.

THE COURT: So we're going to have to have the
verdi ct sheet redone. They'll just be nunbered. That one
wi Il cone out, change all the back nunbers again, and
took it out with respect to Ad FORBA, but in the mddle
of the night, | didn't get that out. Anything else?

M. FRANKEL: Your Honor, are you hearing any
di scussi on about the |last version of the instructions,
because we have sone issues, sone of which | think are
probably agreeable to the other side, but the sanme kind of
typos or --

THE COURT: Ckay.

M. FIRST: | don't know if you're referring to
t he adverse inference, 1:77.

M. FRANKEL: No. Can | at |east be heard rea
qui ckly?

THE COURT: Are these things that we have --
because we're going to have to give everybody a break at
sonme point. |Is there anything that needs to be addressed
before cl osing argunents?

M. LEYENDECKER: | just think that Question
Nunber 9, if counsel intends, for exanple, to go through
the questions with the jurors on the El no, that nunber
nine, if that throws things off and we just go to 10 or

whet her we wait to get a new print-out -- |I'mflexible,
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since I'"'mgoing last, but --
THE COURT: Wiat | can do is just probably to

make it sinpler for everybody is delete Question 9 but not

take it -- just put "Question 9 deleted,"” so the jury
verdict will be as it is, but Question 9 will just say
"del eted."

Does anybody have any problemw th that? That
way it won't throw off all the nunbering and you guys can
refer to the jury verdict sheet as it is, just deleting
Question 9.

Plaintiff have any objection to that?

M. LEYENDECKER: | think that's fine by the
plaintiffs, your Honor, so long as there aren't other
questions that get tangled up because there's a reference
back to 9, as an exanple, and | don't know..

M. STEVENS: There's a reference to Question 12
and Question 5, and | don't know if that's acceptable.

THE COURT: Question 12 --

M. STEVENS: And 5. There's a reference to --

Ms. MARANGAS: If you go to Question 5, right
underneath the question itself, where -- it refers to
Question 12...

THE COURT: Well, as | sent to everybody when |
e-mailed this early this norning, after ruling with

respect to the limted liability corporation, | swtched
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the order of the verdict sheet because | didn't think it
was fair to the defendants to have the first question be a
proxi mat e cause question, as opposed to a liability
gquestion. So | had to nove that, which threw all the
nunbers off. And as | told everybody, | was having ny |aw
clerk 1 ook over the verdict sheet this norning, so...

M. FIRST: Judge --

THE COURT: That will be changed.

M. FIRST: There's also no proxi mate cause
guestion as to Od FORBA on the limted liability issue.
| didn't see any proxi mate cause question there. |'msure
that's in the --

M. LEYENDECKER: It's there. It's Nunber 7

M. FIRST: I'msorry. | don't have a hard
copy.

M. LEYENDECKER: | think it's Nunmber 7. Back
on the battery, Question 5, | think 12 there should just
be a reference to Nunber 4.

THE COURT: Correct.

M. LEYENDECKER: I|f the answer to Question 4
was no... Question 7 does appear to be a proxi mate cause

question for Add FORBA on the 1203 vi ol ati on.

THE COURT: | mssed the last part of that, M.
Leyendecker.
M . LEYENDECKER: Question 7 appears -- is the
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proxi mat e cause question for A d FORBA on the 1203
violation. 8 is the participation question on 1203; 9 is
going to be deleted or skipped, and then 10 is the New
FORBA proxi mate cause on 1203 and then 11 begins the
negati ve questions and then thereafter we have the

mal practice questions and then the damages, et cetera.

THE COURT: Anything else to address before
cl osing argunents?

M. STEVENS: | just want to confirmthat the
Court is reserving our rights to bring up dism ssing
noti ons, objections to the charge, objections to the
verdict sheet that we would |ike to do beforehand but
we' ve been directed to do |ater.

THE COURT: | did say you could cone at 8:30
this norning and you declined to do that. Yes, you have
reserved your right to do that. And it will be done after
cl osing argunents.

Anyt hi ng el se?

(Whereupon, the jury was then brought into the

courtroom

THE COURT: Good norni ng.
JUROR MEMBERS: Good norni ng.
THE COURT: Everybody had a nice | ong weekend?

JURY MEMBERS: Yes.
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THE COURT: Al right. W're about ready to
begin our closing argunents. Counsel ready to proceed?

M. FIRST: Yes.

M. NOAOTNY: Yes. Wth the Court's perm ssion,
| would like to present the summation on behalf of Dr.
Khan, Dr. Bonds and Dr. Aman.

THE COURT: Thank you.

M. NOAOTNY: Good norning, |adies and
gentlemen. | would like to thank you for your attendance.
It's quite remarkable; we've been here two-and-a-half
weeks and everybody has been here on tinme pretty nuch and
we have been able to get through wth everybody show ng
up, show ng extraordinary commtnent to your civic duty.
| and ny clients appreciate that, but nore so we
appreciate the attention you all have given to this
matter. |'ve had a chance sitting in the back corner
there to watch you throughout this trial and it's been
very reassuring to ne and ny fellow col |l eagues that you
have been paying close attention throughout.

There's a lot of ground to cover. |'mgoing to
try to get through ny summati on on behalf of Dr. Khan,
Bonds and Aman as quickly as | can. | may be noving al ong
qui ckly at sone points because the Court has asked us to
commt to a certaintine [imt. Wth that being said,

t hank you so nmuch on behalf of ny clients for your tine
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and attention.

Ladi es and gentlenen, the nanme of this case is
Jereny Bohn versus Snall Smles et al. That is the case.
That is the case that's been presented to you. Wat's
interesting about the way the case has been presented,

t hough, and | believe the evidence shows, is that it
wasn't until we were into the fourth day of trial, four
days into the evidence before you really heard anything
about Jereny Bohn, and it was at that tine when ny client
Dr. Bonds took the stand and you finally started to hear
what was the care of Jereny Bohn.

Now, why is that significant? Ladies and
gentlenmen, plaintiff's counsel has presented to you many,
many al l egations; | believe that sone of those being
outrageous to conpensate for the credibilities of
questions of negligence, such as Dr. Bonds commtting a
battery on this boy as part of his care and treatnent
rat her than just being unreasonable in his care and
treatnent, a battery, that you do that to conpensate.

When you don't have a good case, you enbellish
the case. Wen you don't have a good case, you fabricate
evi dence. Wen you don't have a good case, you exaggerate
the evidence. In this particular natter, | believe that
once | present to you and reaffirm hopefully, what you

recall fromthe evidence that's been presented to you,
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that the care provided to Jereny Bohn throughout the tinme
frame, the two years that he was comng to ny client's
facility and being treated by ny clients, he received good
care, reasonable care, appropriate care.

The fact that there was three-and-a-half days
dedi cated to undue influences will not matter at the end
of the day for your deliberation because | believe once
you have a chance to consider this matter and discuss it
anongst yourselves, you will see that Dr. Bonds, Dr. Khan
and Dr. Aman provided appropriate and reasonabl e care,
such that any outside influences would have no bearing and
did not have any bearing on the care.

All these e-mails, and there were | arge nunbers
of them produced, many of them you saw in this courtroom
You did not see a single e-nmail threatening the job of Dr.
Bonds, Dr. Aman or Dr. Khan. There is no direct
relationship of all that tinme spent on e-mails that
directly inplicate that any one of ny clients would have
been influenced because they knew their job was at stake
because of an e-mail specifically warning them "You're
about to | ose your job, so go do sonething horrible to the
children comng into your clinic.” Zero evidence of that.

Now, as the evidence has shown in this case,
Small Smles set up in this community in a nuch-needed

area of the community to address the needs of the
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under served children of Syracuse and the greater Syracuse
area. We heard fromthe curiously non-attendi ng father,
M . Bohn, that when he went to the Small Smiles clinic, it
was full of kids. Wen he was there, he tal ked to other
famlies who were comng fromas far away as Auburn and
sonme ot her |ocations because this need was not being net.

VWhat we know is that ny clients, Dr. Bonds, Dr.
Aman and Dr. Khan, have each commtted no |less than five
years of their professional career to treating kids
through the Small Smles clinics. W also know that
al t hough there was sone suggestions about the credentials
by the plaintiff's counsel of ny clients, and I m ght
point out, to keep this all in context, when Dr. Aman was
on the stand, there were questions asked "where are you
from?" to try to provoke the word Paki stan out of him as
many tinmes as possible. Wen Dr. Khan was on the stand,
same thing. You didn't hear them ask where Dr. Bonds was
from Wiy is that?

How about this? M. Leyendecker, when he had
Dr. Khan on the stand, one of the first questions he
asked, knowi ng darn well Dr. Khan has lived out of state
for several years now, "You don't have a New York |icense,
do you?" He knew darn well it has nothing to do with this
case, nothing to do with care of anybody, nuch |ess care

of Jereny. Wiy bring that to your attention other than to
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prejudi ce you unnecessarily? | nappropriate.

Moreover, Dr. Sl ack, the non-board certified
pedi atric dentist that they brought into this room had
zero concerns about the credentials of Dr. Aman, Dr.
Bonds, or Dr. Khan. No concerns about their education
their training, no concerns about their abilities at all.
And in fact, |adies and gentlenen, the evidence is quite
clear: Absolutely no criticism has been brought up by
anybody sitting at that table about the quality of
Jereny's dental care. Wuen he said, "They did a poor job;
they used cheap stuff; none of that worked right; doesn't
| ook good," none of that evidence has been brought to you.

So they can suggest to you whatever they wll
about whether the treatnent is indicated or not, which is
the entirety of the case as best | can tell, but what they
cannot dispute is that the dental care itself provided by
nmy clients was good and is not in dispute.

Now, as to the clinical picture here, this
clinical picture starts about a year before this visit to
Dr. Taylor, and we know that Dr. Taylor sees this young
man, this boy, on May 17th, 2006. This is not in dispute.
At that tinme, he's got facial swelling. H's tooth issues,
teeth issues, are so severe that his nother is concerned.
He's got pain; he's got swelling. She takes himto the

pedi atrician. The nother states he has sone tooth decay.
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It was that apparent at this point in tinme. This wasn't a
"Don't know anything is going on, had no idea; |let ne see

what this problemis; this is irrecognizeable."” This

| ayperson, Ms. Bohn, recognized, "There is tooth decay in

my child' s nouth.™ Miltiple -- not ny client's words, not
nmy expert's words; Dr. Taylor's words.

If they've got a problemw th what Dr. Tayl or
saw, why didn't they bring Dr. Taylor in to explain
"That's a different picture. That's not what | neant.
When | say multiple, | don't nean nore than one."
"Multiple dental cavities. Dental abscess, need to stress
proper dental hygiene in order to help address that."

Fact is, she was concerned enough about the
condition of his mouth, at that time, she believed he had
an abscess. As you have heard from everybody that's
testified in this courtroom that can be a very, very
dangerous nedi cal condition, and that was her belief on
the first day.

Now, we know from Mss Varano's trial testinony
that she said, "Before | even went to take Jereny to
Taylor's office --"

M. LEYENDECKER: Your Honor --

THE COURT: Yes, woul d counsel ors approach,
pl ease?

(Di scussion off the record at the bench)
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M. NOAOTNY: So in her trial testinony, M ss
Varano clearly stated that prior to going to see Dr.
Tayl or on May 17th, 2006, she had seen brown discol oration
of his teeth, a gap in his tw front teeth. She had been
seeing that occur for over a year prior to this
appoi ntnment on May 17th. And it was her inpression, Mss
Varano's, prior to this appointnent, that the condition of
Jereny's nouth was due to cavities and decay.

So this suggestion that the counsel for
plaintiff is trying to present, that there was nothing
wong wth his nmouth; there was one mnor issue, treat it
with sone antibiotic, didn't need to do any of this care,
because that's basically what they suggested to you, is
conpletely contrary to Mss Varano's reality and the
medi cal observations of people not associated with Snall
Sm | es.

Also, at the tinme of this visit, there is no
gquestion he had pain; he had swelling. There is no
gquestion that there was a concern that he in fact had an
infection. Now, she is told by Dr. Taylor to go see a
dentist, and so M ss Varano does the reasonabl e thing:

She goes to Dr. Patel, who has been treating her daughters
prior to this occasion.

Now, Jereny's three-and-a-half years old and
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he's having his very first experience with the dentist.
He's showing up wwth an active problem He's not getting
a benefit of "Let's see how you' re doing; let's clean the
couple of teeth you have, and here's a sucker” and kind of
introduce himto the dental world that way. He's com ng
with a pain in his nouth, swelling and a presuned abscess
present.

Now, during this exam Mss Varano testified, in
that seat right there, that while she was present in the
room-- keep in mnd, there's a big issue raised by
plaintiff's counsel about, "Ch, you ought to |let those
parents back there because that m ght have sone benefit."
Vell, here we have an exanple within our case, within the
facts and evidence in front of you, that when NMs. Varano
was in the roomwth the known dentist of her choice and
her son, he is not cooperating. |In fact, just the
opposite. Not only is she observing himshaking his head,
reaching up and noving away the hand of the dentist, not
cooperating and opening his nouth, zero cooperation wth
her present, lending credibility to the concerns you have
heard expressed repeatedly that one of the issues raised
at Small Smles is that -- and you also heard from our
retai ned board-certified pediatric dentist that children
may act up in the presence of their parents nore so than

outside their presence. W have that case; we have an
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exanpl e of that very conduct, that very response, wth
M ss Varano and Dr. Patel.

Ms. Varano acknow edged even with her in the
room she had absolutely no effect on Jereny's behavior
with Dr. Patel. Now, when Dr. Patel has the opportunity
to take a peek in Jereny's nouth, you know, he's very,
very uncooperative, right? W all know that now. Carious
exposure, this word right here, at tooth I. B is also
very bad. So in the limted nmonent he's able to look in
this room-- because you can see, he didn't get any
di agnosis. He didn't fill out the odontogram he didn't
do X-rays, have a chance to do any kind of assessnent,
other than look in the kid's nouth. And just fromthe
brief monent he had, he saw enough trouble in there to
recogni ze "You need to get this child treated."

What is also inportant about this? You heard
M. Leyendecker ask Dr. Bonds on the stand, "Wuldn't a
good, reasonable dentist go get the nedical records as
part of a prior dentist as part of your treatnment? Isn't
that what a reasonable dentist would do?" He's asking Dr.
Bonds on the stand that very question know ng darn well,
darn well this child had never been to a dentist and had
no prior dental care. But he nmade an issue of it.

Wiy woul d he do that? Ladies and gentlenen, if

you have a good case, you don't exaggerate the case; you
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don't fabricate the evidence.

Dr. Slack, in that chair right there, she
interpreted this phrase right here, |1ooks |ike carious
exposure, carious exposure with tooth I. She also
acknowl edged when you're renoving the cavity, the cavity
may extend to the nerve. That's inportant, |adies and
gent | enen, because we know with the amobunt of decay that
was so evident by Ms. Varano's own observations of her
child' s nmouth, there was so nuch decay there, it needed to
be renpoved, and as you did that, that's when you can
appreciate, he sawin the limted tine he had with this
kid, with the uncooperative extent that he had, carious
exposur e.

Ms. Varano, when she left, she understood that
Dr. Patel had observed what he thought to be a tooth
abscess and that in fact he believed there were two teeth
that m ght have abscess. She knew that. And in fact, she
conmes to Small Smles; she's now been to her pediatrician.
She's also been to Dr. Patel, and these are her words, "I
and B abscess," not toothache. "I and B abscess.” That's
a pretty sophisticated nother and you all got to see Mss
Varano on the stand. She's nobody's fool, folks, and
that's inportant because when it gets to what kind of
care, what were they doing, what does using a restraint

have to do with papoosing, what's that photograph? Take
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that all in mnd, a |ady sophisticated enough to cone into
a dentist office and say, "My child doesn't have a

t oot hache. He has | and B abscess" speaks to the |evel of
her sophi sticati on.

Now, this form this front page, it says right
down here, "I have read and understand the pediatric
dentistry patient managenent techni ques on Page 2."

Here's Page 2...

Now, resistive novenent, refusing to open nouth,

nmovi ng hands... that mght require us to use one of these
met hods. This speaks for itself and you'll have a chance
to look at it. It speaks to the physical restraint and

she said, "I"'mokay with that. Strangers | don't know can

hold ny child dowm and give himthe care needed to be
given, don't have a problemwth that,"” but it was only
t he passive restraint.

But this docunent is nore interesting than that.
If you recall, last day of evidence, Dr. Davis is on the
stand right there; M. Hi ggins over there paces around
this courtroom Hand-over-nouth, hand-over-nouth,
bringing up this issue of hand-over-nmouth. Don't you need
to be nore forthcom ng about hand-over-nouth? You didn't
tal k about hand- over - nout h.

Ladi es and gentl enen, we have been in trial for

two- and- a- hal f weeks. You never heard that anybody used
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hand- over-nouth with Jereny at all. In fact, he was so
agi tated about that hand-over-nouth -- if you recall, he
was over here -- there was a nonent when | thought he was

going to apply the hand-over-nouth nmethod on Dr. Davis.

Now, why woul d you tal k about hand-over-nout h?
You all have been here two-and-a-half weeks listening to
testi nony and evidence. You bring up a brand-new issue of
whi ch there's no evidence; the nother has not even
menti oned and nobody el se, not even Dr. Slack, has ever
suggest ed hand-over-nmouth was ever used. Wy would you
bring that up on the |last day of evidence? Ladies and
gentlenen, if you have a good case, you don't fabricate
all egations on the last day. |If you have a good case,
there's no need to exaggerate. |If you have a good case,
you don't bring up a whole 'nother theory of concern about
care and treatnent that never occurred, and there's been
zero evidence before, but the last wtness on the | ast day
of evidence.

Ms. Varano acknow edged, "I read this formand |
understood. You can hold down nmy child if you need to,
grab himand hold him | also know if you do that, he
m ght get a bruise.” That's understandable: Sonebody
resisting; sonebody hol di ng dowmn physically, active
restraint... you mght get a bruise. She understood that.

No question about that. She was okay with that, had no
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probl em under st andi ng that was sonething they woul d need.
Ladi es and gentlenen, after she filled out this
paperwork and sent her son back to try to be exam ned,
about ten mnutes, Mss Varano acknow edged, ten m nutes
of effort to try to look in his nouth, Dr. Bonds cones out
to talk to her. M ss Varano acknow edges Dr. Bonds cones
out to let her know, "your son has been back there for ten
m nutes, plus-mnus -- yes -- may have to utilize a
papoose in order to get his hands out of the way so | can
|l ook at his nmouth.”" R ght. She acknow edged that. That

conversation took place.

Dr. Bonds can't -- all he can do is say, "Look
at this. |If you have any questions about anything, please
ask ne. I'mgoing to sit down with you as |ong as we need
to talk about it. Please ask ne." What nore can he do?

What nore can we do?

Then he said he spent five to seven m nutes
di scussing this situation, which she said was an adequate
anount of time. She didn't feel rushed. She didn't fee
"I didn't get a chance to really get intoit." Five to
seven mnutes sinply to ask. "These are things | m ght
need to do because | can't get your son to allow ne to
take a look in his nmouth.™

Anot her interesting thing: Here was a hygi ene

exam .. they get the authority fromthe nomto |look in
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this child s nouth. He's got an infection, got a very
serious health problem Dd you find it ironic that M.
Hi ggins was up here talking to you all and addressing one
of ny clients' experts about the fact that there was no
docunentation -- the inportance of docunentation, if you
use an imobilizing process, you have to docunent -- and
this was bl own up behind himthe whole tinme? Speaks for
itself.

Wiy woul d you do that? Wiy would you try to
suggest there's not docunentation when there is and it's
bl own up right behind you, "protective inmobilization,
he's out of control?" They're trying to suggest on every
one of these exans, L.OE., limted oral exam you did no
-- you didn't do any exam You just opened wi de and go
right in.

That makes no sense. You can't diagnose if you
don't examne. You can't treat if you're not |ooking at
the nouth. And here, they know this was in here, conplete
oral exam nation. That's what was done in order to assess
his condition on that day. So why would you keep
enphasi zing this little spot on this form where it was
explained multiple tinmes by all three of ny clients about
limted oral exan? Trying to suggest you didn't take any
time to | ook because it's in and out, in and out. You

didn't take any tine to look into his nouth.
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Ladi es and gentlenen, | believe that is beyond
credibility that they kept bringing that up. |If you open
the nouth and you're going to treat the nouth, you're
| ooki ng and assessing the nouth. If you're making a
di agnosi s, you're exam ni ng sonet hi ng.

Here it is. W didn't mark it, gratuitously
apply the papoose -- by the way, why would they bring in
t he ot her papoose? It |ooks nore |ike a Hanni bal Lecter
prop than knowi ng that this padded formw th this col ored
rai nbow straps, velcro, which is identified in the
phot ographs, was in fact the one used. Qher than to
shock your attention, to irritate and upset you?

Now, here, Dr. Bonds has testified "Wen |
utilize this device, it's after a variety of efforts have
been nmade to calmthe child. Mreover, never too tight,
never too long, and I'min direct observation of the
child." Literally he is face to face.

W know at this tinme, twenty mnutes, take out
two teeth, nunb himup and take themout. No marks or
brui ses.

Here's the formthat's been nuch discussed.
It's the first day, May 23rd. He did not cooperate; you
need to protect the child and the staff by using this
passive restraint. They said, "Wll, where's the

referral? Where's the options? Did you tell this nother
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that we could go to the hospital and put this child under
general anesthesia and all those risks to avoid putting
himin a passive restraint that m ght bruise hinP" Yes,
we did. "Alternative managenent procedures are sedation
and general anesthesia." |It's right there on the form
But they have suggested we never made any such suggesti on,
never let Ns. Varano, who would have, had she known,
despite signing less than a few mllineters bel ow that,
that was an option available to her and she didn't take it
because she wanted her child treated and nobody wants to
unnecessarily expose a |loved one to general anesthesi a.

W give this form as you heard fromthe two
board-certified pediatric dentists who cane in here.
N.Y.U., pretty nice establishnment out here, doesn't even
use a consent. Colunbia, another pretty good place |
hear, doesn't have these photos. Neither one of them
require vital signs to be nonitored. Neither one of them
say there's any list of risks. You didn't hear them get
out of nmy -- either of our board-certified pediatric
dentists that there is arisk on the formthat's used at
Col unbi a, because there are no known risks of harm You
want to facilitate the treatnment. This child needed that
treatnent badly on this day. He needed all the treatnent
badly throughout the course of his care. Don't scare

peopl e off, but yet if you want to, sedation and general
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anesthesia, right there on this form

M ss Varano testified in this courtroomthat
before a needle was put in her son's nouth and the teeth
were pulled, Dr. Bonds canme out and explained all of this
content, tal ked about the forns, tal ked about the need of
care, and there was an adequate anount of tinme spent, yes.
That's Ms. Varano. "You understood, did you not, M ss
Varano, again, that this use of the physical restraints of
your son's extremties was to provide the care and there
m ght be a risk of bruising or marks on his body?" "Yes."
"You consented to that?" "Yes."

Ms. Varano, she was in here when Dr. Slack --
when Dr. Slack was in here, the only risk she brought up
of using the papoose is you mght get bruises and you
m ght enotionally upset the child. Wll, don't you think
it mght enotionally upset the child if people they don't

know are going to physically hold them down?

"M ss Varano" -- and this is an inportant theory
t hroughout this case as presented to you. "M ss Varano,"
guestion, "isn't it true that you did not see any marks on

his skin or signs of bruising anywhere on his body after
the May 23rd, 2006 appointnent? "No, | did not."

There is absolutely zero evidence that they have
put in front of you that at any tinme Jereny experienced

any harm of any kind, not even a skin blem sh, from being
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pl aced in the protective immobilization device that they
have nmade such a to-do about.

Now, that also confirms that Dr. Bonds was able
to apply this properly, utilize it in its appropriate
format, and he even was able to conplete three fillings
when he utilized this device. You can't do that with a
kid who's not cooperative unless you' re doi ng sonet hing
right.

Dr. Sl ack, sedation, these options here..
general anesthesia, those present serious risks, including
death, yes. You can sustain cardio, pulnonary damage,
brain damage? Yes. Significant respiratory distress.

Yes. You didn't here her say any of that was possible
with that, proper or inproperly used, by the way.

Treatnment sheet... Plaintiff's counsel would
have you believe that this young man could have one
abscessed tooth, one very bad tooth, and all the other
teeth are just fine. |It's beyond credibility. Dr. Taylor
saw nul tiple cavities. Mss Varano saw | ots of decay and
cavities. Only Dr. Slack is the only one who cane in this
courtroomand didn't see anything. OCh, there was one
cavity that was denonstrated on X-ray. That's the only
t hi ng she thought should have been treated. You don't see
anywhere on there crowns, right? And yet Ms. Varano did

testify on May 23rd, this first appointnent, Dr. Bonds

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Varano v. Snmall Smiles et al 2209

mentioned, not only did he nention there were going to be
crowns, which aren't listed on here, but there's also
going to be on the four front teeth. That was part of
this treatnment planning di scussed with M ss Varano the
very first day because of the gaps and the brown and the
ot her | ooked-different condition M ss Varano hersel f had
seen.

Wien Dr. Bonds cones in to discuss this
treatnment plan, ten mnutes at |east, ten m nutes, yes,
"Ms. Varano, was that an adequate anmount of tine to
di scuss all these issues?" Mss Varano, "Yes, it was.
Yes, it was."

And M. Bohn, on the other hand, when he
testified, was brought before you through his deposition,
"Did you ever discuss any of the extent of treatnment being
performed with Kelly?" "No." So either it wasn't that
inpressive or nore likely wasn't that surprising to M.
Bohn because of his own observations and Ms. Varano's
observations before their three-and-a-half-year-old had
their first dental visit at ny client's facility.

You' ve seen this form Ckay, there's no ECC
Were's the diagnosis? You show nme where there's ECC
anywhere on this paperwork? You've got generalized
caries; you've got gingivitis, caries high-risk assessnent

mar ked. Even Doctor -- even their own doctor, Dr. Sl ack,
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by definition, Jereny had ECC, all these things are
denonstrated. Right there. And we provided you this
board to explain..

Al'l of these findings are marked. You see the
red areas marked. You see the blackouts. They're al
explained. M. Davis went through this with you to
explain. Al these observations were nade; they are
docunent ed, the diagnoses are docunented; the treatnent is
docunent ed t hroughout the chart. Suggesting otherwise is
to ignore this information as related on that form

Nothing is up here. Nothing is up here because
the child never had any care. He didn't cone in with a
filling already. Dr. Slack, "Jereny Bohn did have early
chi |l dhood caries when he first went to Small Smles in Nay
of 2006?" "Yes." "Dr. Slack, you need to have imedi ate
intervention to avoid further destruction of teeth when
there's ECC?" "Yes." "You need immediate intervention to
prevent the spread of the disease and further disruption
of the disease?" "Preventively, yes."

Dr. Slack told you herself, when you get this
trouble in a child of this age, you don't stand by and
just say, "Wat happens?" And send the kid out because
he's a little upset today. You have to treat. It's in
the child' s best interests. Treatnent is done; "we

removed | and B," Dr. Bonds' notes. Again, "I fully
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understand this authorizes" --

This chart is replete with asking M. Varano,
"Please tell us if you have questions about what we're
doi ng; please let us know, and if you're not in agreenent,
okay. We've got a roomfull of kids" -- as you heard from
M. Bohn -- "who need the treatnent. W'I|l see you
later."

The other risk -- okay, because again this goes
in the context of "don't use this passive device; | want
to put ny child under general anesthesia if | have the
option" argunent, to | ook at these other risks, sticking
needl es in the nouth, nerve injuries, mght be nunb, may
chew other parts of the nouth. Don't subject a child to
| ocal anesthesia if you don't need to. Again, "If you
have questions, please ask. Please ask. And she never
di sputed she had an inadequate anount of tine wth any of
ny clients to discuss any of these forns.

Dr. Slack, the standard of care, dealing with an
infection to the tooth or an abscess caused by a tooth, is

extraction. Yes. Standard of care, |adies and gentl enen.

Qut of their expert's own nmouth. "M . Bohn, did you have
any -- did Jereny or you have any conpl aints about that
first visit after it was over? You were there.” "No."

Now, in addition to providing the care that he

canme in for, with a nmouth of pain and swelling that was
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noted just a few days earlier, that continued being very
clearly present at the tine of Dr. Patel's visit, Dr.
Bonds spends the tinme with Mss Varano to di scuss oral

hygi ene, so he was able to cover brush the teeth nore
often, gave her the idea of using a gauze to w pe off the
teeth. That was in addition. So this was a conprehensive
approach to this child's dental care.

The child was upset for 20 m nutes on a car ride
back after having two teeth pulled and an injection the
first time ever in his nouth, and they want to nmake you
believe that's sone kind of remarkable difference from any
other child going to the dentist the very first tine
having two teeth pulled and injection of their nouth
experienced. There's zero evidence that this child ever
experi enced any disconfort, msery, pain and suffering
that wouldn't be part of routine dental care, zero
evidence. Pain, no longer in pain. Qur folks follow up
to check on him and sure enough, the patient was in no
pai n.

Returns on August 31st. This is where Dr. Aman
proceeds with doing nore front teeth. Now, |adies and
gentl enmen, as part of this case, we had -- you had the
opportunity to watch a fairly disturbing video of a child
under goi ng pul potony. Ckay?

Now, | have a question for you: \Wen they had
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their expert on the stand, they had her | ook at these --
this cherry-picked X-ray here. That's Jereny over there.
You can see a bit of his nose on the X-ray, so you don't
get to see his tooth, conpared to this child here. That

| ooks like a pair of stairs. Look how bl ack those are.
Those are the teeth she's supposed to treat, and not the
one on the left where she says there's no caries and two
pediatric-certified dentists cane in and showed you spots
that could be seen. Wiy wouldn't they use this picture of
this kid that had had a pul potony and | ook at that, on the
back of that tooth, and you see the sane whiteness.

There's hardly any difference between Jereny's
photo X-ray and this one fromthe evidence used. Wy
woul d you bring in this broken tooth, blackened teeth kid
when you have the exanple they want to show you on video
that's nore consistent? Wen you do that... if you have a
good case, you don't exaggerate the evidence; you don't
fabricate the evidence.

THE COURT: About five nore m nutes.

M. NOAOTNY: Thank you.

M. Bonds -- Mss Varano, an August visit, "were
you aware they were going to put sonme crowns on the front
teeth?" Answer: "Yes." "Dr. Slack, is it unusual to find
caries wth cavities extending into the pulp once you | ook

to excavate." At this time | would like to present the
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jury with a spoon device. It's small.

THE COURT: Was that in evidence?

M. NOAOTNY: Yes, it was.

M. HULSLANDER: He can ask themon ny tine. W
have two hours, so he can ask themon ny tine.

MR. NOWOTNY: You'll see on that device, there's
atiny little spoon on it, atiny little spoon. Now, in
order to provide the care and treatnent, you heard they
not only used the drills necessary but they can scrape
with this spooning device, this tiny little spooning
devi ce.

Now, with respect to this, the crowns and stuff,
that was perfornmed, it was done, as Dr. Aman testified "I
was trying to find the extent of that decay. |'musing
this device, using ny drill, and I'mrealizing these
cavities, of which were physically apparent, grossly
apparent to the nother over the course of the devel opi ng
year of tinme, were in fact extending into the pulp.

Now, going to the Cctober 10th... now, by the
way, while you're looking at that little device right
there, you recall there was a tinme when M. Leyendecker
got up here, "How big is a mllimeter? About as big as a
sheet of paper."”™ Now, |'m not one generally to dispute
that things can be bigger in the state of Texas, but |

don't believe their paper is any bigger than the paper
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we' ve got here in New York or anyplace else, and their own
expert, Dr. Slack, brought to their attention, no, a
mllinmeter is nore |like ten sheets of paper.

Evi dence in this case from both sides,
undi sput ed, the enanmel can be anywhere from1l to 1.5
mllineters on these teeth. You have now seen this little
spoon. You see where you can get that decay and start
peeling back until you see, "lI've got a little nore going
on here. Let nme get a little deeper. 1've still got room
to work with to get that decay out of this kid's nouth.”

Why woul d you cone up here and hold one piece of
paper and suggest that's the wdth? |[If you have a good
case, you don't exaggerate and you don't fabricate. It
was Dr. Slack who gave us that neasurenent, by the way.

Here we have Dr. Bonds on his third visit. W
see that the heart rate is up, prior -- you see the "pre"?
Before we put this on... before we put the device on,
"pre," 204, 88. The kid is having a fit. Wat we know,
one reason why this kid mght be having an extra good fit,
because Ms. Varano is lying to him not hel ping prepare
himat all for the visit, bringing in a |loaded kid into ny
client's clinic to have themdeal wth it.

So he's upset. After we get the device on, his
heart rate is down and, nore inportantly, his oxygen rate

is normal. He settled down; it had the desired effect.
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Wthin ten mnutes Dr. Bonds was able to performthree --
he was able to performthree cavity fillings. You can't
do that if a kid is uncooperative and thrashing around,
right?

Ladi es and gentl enen, they never asked their kid
"What happened when you went in that back room and |
wasn't back there?" They never asked and there is no
know edge. Was there tell-showdo? Wat was done in the
ten mnutes? There's no evidence we didn't do
tell -show-do. W didn't docunment it, but, |adies and
gentl enen, they don't have any proof to the contrary to
suggest anyt hing ot her than what we have suggested al
along, trying to provide this kid good care, what

happened. Never asked their son "Wiat did they do back

there?" Sane thing wth M. Bohn. "D d you ever ask
Jereny what happens when he goes in the back?" "I don't
recall."

After this October 10th visit, again,
inportantly, Mss Varano acknow edges, after this visit,
where Dr. Bonds commts a battery -- not just didn't do
the care but battery! -- despite all these consents --
three or four in the norm three or four of these, |adies
and gentl enen, "Please ask us questions if you have them™
Here's COctober 10th. Every tine. "Okay, after this

Cct ober 10th, 2006 visit with Dr. Bonds, do you see any
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mar ks or bruises on your son?" "No." No.
Here we go; he cones back on the 23rd. Dr.
Bonds treating him No papoosi ng needed. How about that?

H s behavior is inproving. He's understanding what's

going on, like anybody -- "oh, yeah, I'mgetting the
dental stuff done. | understand a little better. | know
Dr. Bonds." No papoosing, able to get the treatnent done.

Chuck cones in. Chuck also signs all the sane
paperwork. He has a question, he has a chance, "Do you
want to ask any questions? |If you have anything you want
to bring up, please ask us. W're going to have to use
possi bl e physical restraint on him [If you don't agree,
pl ease | et us know." Never had any questions. "Ch, by
the way, there's a couple of other teeth that we're seeing
extension of that decay, the ECC." He signed off on it.
He' s okay and acknow edges m ght have to use | ocal
anesthesia with all of its risks.

Parents in the back. "M. Bohn, did you ever
see a sign up in Small Smles that says no, you're not
allowed in the back?" "No." Mre inportantly, M.

Varano, very inportant, testifies "Only visit where you
actually demanded to go in the back, ny clients let you go
in the back?" She said, "I demanded three tines; | got
one." No, no. "l told them!| wanted to go back there."

"And Small Smiles folks let you go back there, didn't
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t hey?" "Yeah."

That's the evidence in this case. Made a big
deal about it, but that's the evidence. Nobody
criticized Dr. Patel, never contacted him for questions,
never had anybody express concerns or conpl aints, nobody.
Dr. Taylor, who they saw nmultiple tines, at least a half a
dozen, attending to their child, "Small Smles, don't know
about that place. You take the kid in the back and he
cones back and sonetines he's upset and I'mworried.”
Never brought it up with the pediatrician. M. Bohn, he
never had anybody, told anybody he was critical of the
care; nobody has told himthey were critical of the care.
Nobody ever said this treatnent was unnecessary to him

Went to Dr. Bellini afterwards. D d he ever say
any of this care was inappropriate or not needed? No, he
didn't say anything like that. "M. Bond, has anyone told
you any of the treatnent at Small Sm | es was unnecessary?"
"Never did."

Dr. Slack. Mnd you, Dr. Slack is their only
expert. In the whole State of New York, they couldn't
find a board-certified pediatric dentist to support their
case? In the whole State of New York, they couldn't find
sonebody who actually works with other dentists to talk
about what's the interactions and how do you review your

other dentists? You get a solo practitioner who doesn't
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know what she charges but knows our reinbursenent rates
for fillings. She teaches at the Monroe Community
College. I'msure it is a fine institution but doesn't
quite rate with N. Y. U or Colunbia, does it?

Ladi es and gentlenen, if you | ook at the
reliability of the testinony, Dr. Slack -- you'll recal
this, I"'msure. Wen Dr. Patel is using the term
"bad" to describe the tooth, wouldn't nost dentists
understand that to be bad? No, it's not a clinical term
The reliability of the testinony, you get to assess that.

Told the jury for instance, the odontogramis
essentially neani ngl ess because it's not dated. Yeah?
"No, | don't trust it; it's not dated."

Ladi es and gentl enen, that goes to her
reliability of all her opinions when she can't even
realize and give us the acknow edgenent that she couldn't
have | ooked at those tooth and this treatnent plan on
Cctober 23rd. According to the odontogram the decay is
| ocated exactly where NMs. Varano and M. Bohn said the
decay was observed. "Sounds |ike a coincidence."” That
is their expert. A coincidence, because | don't see
anyt hing el se.

Ladi es and gentlenen, we were privileged enough
to bring you Dr. Davis. Not only is Dr. Davis

board-certified in pediatric dentistry, but he also has
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extensi ve teachi ng experience at one of the |eading dental
schools in the country, N Y.U -- excuse ne, Colunbia. n
top of that, he's witten eighty articles. On top of

that, he's the past president of the AAP.D. Heis in
the best place to tell you these guidelines, how they're
supposed to be used or not.

Ladi es and gentlenen, we can't do any better
than that? W cannot find you anybody nore conpelling
with better credentials to cone in here and sit in that
chair and tell you ny three clients conplied with the
standard of care than Dr. Davis, past president of the
A AP.D. W just can't, and you get to factor that in on
how you wei gh the testinony of these experts.

You didn't hear thembring in Dr. Patel, "No,

didn't see that decay. | didn't see the bad tooth on one
side and abscess on the other. | didn't mean nmultiple
cavities." Dr. Patel. These questions demand answers.

Ladi es and gentl enen, nore inportantly, you have
zero evidence, zero, ny clients in any way used Jereny
Bohn for P.P.P., just the opposite. Ns. Varano, question,
"You asked the dentists at Small Smles to do nore
procedures,"” to do what? Wth having increased their
production per patient opportunity, and they declined?
"Yes." She asked for nore procedures. M clients said

no. No out-of -pocket expenses, no pain and suffering,
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cried five tines, one was the first visit. They can't
even tell you which of these visits, which of these visits
did he cry nore than I would expect? Certainly none were
nore than twenty m nutes, had no bruises, no outward signs
of injury, absolutely no evidence of any injury
what soever, nuch | ess they have to show by substanti al
factor there was harmto this child. There was none, no
enotional trauma. Dr. Taylor never discussed, no
counsel i ng, school grades good...

Ladi es and gentlenen, | believe the strongest
evi dence in support of you finding the defense verdict on
behal f of ny clients as to any and all clainms you find in
that verdict formis right here... right there. A billion
dollar smle. That's what Dr. Bellini called it. Look at
that smle. W don't have any photos for the year and a
half at issue. W have this photo. You heard Dr. Aman,
very proud of that smle right there. That smle right
t here deserves a defense verdict on behalf of Dr. Aman,
Dr. Bonds, and Dr. Khan

Thank you very much.

THE COURT: Thank you, M. Nowotny. Now, M.
Hul sl ander.

M. HULSLANDER: My it please the Court.

A glorious day in Syracuse, New York, another

one just like we had on opening argunent. Thank God it's
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here; we're al nost done. Thank God.

Thank you for your attention. You' ve really
been attentive and listened to all the testinony, and it's
i ncunbent on you to do that, to ook at the testinony, to
eval uate the w tnesses and determ ne based on your own
common sense, your own commopn sense, what's really going
on here? Thank you on behalf of ny clients.

Now, you know, | nentioned during ny opening
statenent that, you know, do your best not to have tunnel
vision, not -- don't wear blinders. You know, the
plaintiffs really want you to see this case through a
tunnel. And -- with blinders on -- and don't account for
all of that stuff that you just heard from M. Nowotny...
don't account for that, don't think about that; just think
about bi g business and profits and let's distract you away
fromwhat really happened here.

This, ladies and gentlenen, is what this case is
about... look at that young man! That's what this case is
about. Look at that smle. Thank God he went to Smal
Sm | es.

And what did they do? They called Dr. Slack.

Dr. Slack, and what did she say to you? She said to you

on four different occasions, "Well, |adies and gentl enen,
if this -- if this -- if it's not in the chart, then it
didn't happen.”™ If it's not in the chart it didn't
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happen? | nmean use your common sense. Do the doctors
wite everything down? W know that Kelly Varano admts
they had a | ong conversation or a substantial conversation
with Dr. Bohn -- Dr. Bonds, and Dr. Bonds didn't wite
down that they had a conversati on.

So if you listen to Dr. Slack, Dr. Slack would
say, "Well, that conversation didn't occur because it
wasn't witten down." The doctor does a filling, doesn't
wite down that he does a filling, even though he did the
filling and if he didn't wite it down, he didn't do the
filling, even though there's a filling there with silver
init? That's how absurd it is, what she's tried to tel
you is absurd, and I'mtelling you, they called this

doctor to the witness stand, why? Because she fits inside

that tunnel. WelIl, | suggest to you, |adies and
gentl enen, to break out of that tunnel! Look at this
entire case. If it's not in the chart it didn't happen;

is that absurd?

Then she finally admtted on the very |ast page
of her testinony, well, you know, dentists, they chart
differently. Dentists, you know, every dentist charts
differently. Well, if they all chart differently, hnm..
what's that got to do with the standard of care? Nothing!
It has everything to do with busting out of that tunnel,

and you know why? Listen to ne.
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Ch, she says there's no abscesses, that this
young man didn't have an abscess. That's what she said.
And one of the things she said to you, |adies and
gentlenmen, "Well, they didn't wite abscess in the chart,
so he couldn't have had an abscess." |Is that crazy? |Is
that just darn -- it's just -- you know, |ook at the stuff
in the tunnel. |If he didn't wite abscess, he didn't have
an abscess. And during direct examnation, well, let's
not | ook at the obvious, okay? Let's just ignore the
obvious. Let's not | ook at anything outside the tunnel.
Dr. Taylor's records, that's outside the tunnel... Dr.
Patel's records, outside the tunnel. Kelly Varano's
testi nony, oh, outside the tunnel.

She testified that she saw decay and
di scoloration in these teeth for over a year prior to when
they went to Small Smles. She saw decay. She admts
that. She admts that she believed the teeth were
abscessed. She admts she believed that the teeth were
decayed. And yet they would conme before you, these nen,
and they woul d have you believe that this young nman's
mouth was in pristine condition, one cavity. G, could
have been restored. This wasn't an abscess. Wll, what
about Dr. Patel? Dr. Patel was so certain that there was
an abscess that she -- Dr. Patel told Kelly and Kelly nust

have -- it nust have stuck in her head because we know
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t hat she believed there were abscesses and what else did
she believe?

| mean, sophisticated? This woman knew. This
woman knew what was going on. She didn't want an abscess
to continue in her child s nouth because she knew it could
go to the brain. She knew that it was a safety risk, a
health risk, a danger to this young man. Yet they would
have you believe, oh, just a cavity. Just a cavity, not
an abscess. Wy? Because abscess wasn't witten in the
chart. That's just plain nonsense! It has nothing to do
with the use of your plain conmon sense in rearing
children and | ooking at what's going on with this child,
for the year before.

And even nore inportantly, they would have you
believe that despite the condition of his teeth where he
has two abscesses, where it started with a cavity, went to
a nmediumsized cavity, went to a |large cavity, went so far
as to advance to an abscess, an infection, that the rest
of his teeth are just fine. Oh, ny Lord!

You know, we didn't -- where is Charles?
Were's the father? Were's Charles Bohn? W didn't hear
fromhim Hs testinony was read. Were's the father?
"1l tell you why you didn't hear fromthe father?
R-o-t... rot! You know, that was outside the tunnel.

Qut side the tunnel, outside their whole program here,
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their whole thene. Well, the father says, "Hey, his teeth
| ooked rotted.” Not just once, on nultiple occasions.
Rotted. That's sort of outside the tunnel, yet his teeth
| ooked rotted to his father. H's father admts that.

Hmm Yet he's got no cavities. You know,
these dentists fromSmall Smles, they' re just out to nake
nmoney. Let's not help this young man. Look at that
smle! That's a beautiful smle. You can thank Small
Smles for that smle. | don't see any rot. | don't see
any r-o-t there. You didn't hear about that fromthem
Not hi ng, not a peep. And where's the father? That's
because it's outside the tunnel!

| suggest, |ladies and gentlenen, that you keep
your eye on the ball. Keep your eye on the ball. Don't
get caught up in this drama that they're trying to suck

you into about noney and profits. Keep your eye on the

bal | .

And | ook what's really going on here and open
the tunnel. Break out of it! | challenge you! | inplore
you. | urge you.

Now, let's tal k about papoosing. Papoosing...
j eez, you have heard a |lot about it. They're papoosing
for dough, just to nove themin and out. That's what
they're doing. Wat do | say in response? Actually, six

words: Dr. Davis, Dr. Davis, Dr. Davis. Yale University
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Dr. Davis, Colunbia University Dr. Davis, president of the
Anmeri can Acadeny of Pediatric Dentistry Dr. Davis.

Do you think he'd be comng in here risking his
reputation on behalf of dentists he didn't even know if he
didn't firmy believe in the truth of what he was sayi ng?
You heard him You heard him say, "Look it. Papoosing,
ook it." The only thing they have with respect to
papoosi ng, the only thing they've got, and they keep
referring to it over and over again, is the A A P.D.
okay? The A. A P.D.

Well, we know that the preanble of the A A P.D
says it's only a guideline, not standard of care.

Everyone agrees it's only a guideline, not standard of
care. They want you to believe it's the standard of care.
That's what they want you to believe. M. Higgins wants
you to believe that it's up to the nother to determ ne

what she should be told. It's up to Kelly Varano to

determ ne what the risks are. Come on! First of all, the
A A P.D. is only guidelines. It's just guidelines.
That's all it is. It's not standard of care.

Even Dr. Slack admtted it. Reluctantly, but
she admtted it. But nore inportantly, |ook at what's
behind this. Gay? W know they cite a Joint Conm ssion
report that excludes dentists, so it's a mscite. |It's

controversial. Dr. Davis said that. Dr. Davis says he
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doesn't follow the A A P.D. with respect to telling people
about these alleged risks associated with papoosing.

Vell, the plaintiffs haven't cone forward with
one bit of information to support this idea that there are
risks. They just say, "Onh, look at the A A P.D" Wer e
are the studies? Were are the reports? Were's the
l[iterature? Were's the confirned scientific evidence
t hat papoosi ng sonmehow causes injury to kids?

You know, Dr. Davis cane before you and said,
"Look it! Papoosing is fine wthin the judgnment of the
dentist. The dentist determnes that it's in the best
interests and safety of the child, then it's up to the
dentist." That's what the A A P.D. says, too. And he
says, "l don't tell themthere are any risks. That form
is better than the one we use at Col unbia now. "

W brought before you two pediatric
board-certified dentists fromthe top institutions -- |
mean Dr. Davis, one of the preem nent pediatric dentists
in the world! Do you think he'd stake his reputation on
this case if he didn't firmy believe in the truth of it?
Ch, papoosing is bad! So let's just appeal to the drama
of the papoose, and then they bring in this papoose that
doesn't have anything to do with this case and show you
the straps. Well, it doesn't have anything to do with

this case. Wiy are they showi ng you the straps? To
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inflame you. To appeal to your sense of drama. Oh,
they're strapping this kid down. Were is that thing, by
the way? Where is that other papoose? | don't see it. |
mean, straps. This is velcro! Jeesh. |'ve got straps on
my car seat. Conme on! Don't get drawn into this nonsense
about papoosi ng, when we know there's no evidence that it
presents any risk! None.

And what did they do? Once the AAP.D. -- if
you don't follow the A.A P.D., which by the way is a
gui deline and not a standard of care, so the only evidence
that they have that you're supposed to tell them about the
risk is Dr. Slack. Wll, Dr. Slack, there are 8,000
pedi atric dentists throughout the country, 8,000
board-certified pediatric dentists throughout the country.
They couldn't find one to support their case. Dr. Slack
is not a board-certified pediatric dentist. They didn't
tell you that until cross-exam nation. W brought two of
them They couldn't find -- you couldn't find anyone
better than that? More qualified?

You know, the corporate side of this case, you
have seen a lot of e-mails and | harken back to really Dr.
Knott's testinony. You renenber Dr. Knott, tall
grandfatherly type gentleman that cane in from
Al buquerque. There's no doubt that Dr. Knott wanted these

dentists to work hard, |ike he does. There's no doubt
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that Dr. Knott wote e-nmails encouragi ng production. You
know, but what's interesting is not what's in those
e-mails but what's not in those e-mails. W're talking
about hundreds of thousands of e-mails, and | don't know,
what did you see, a hundred, a hundred of thenf?

VWhat's not in those e-mails is, you know, in
these private e-mails, if they were really out to get the
dentists to do things that were unnecessary, wouldn't
there be one where they said, you know, "Do a pul potony,

do pul potom es whether they need it or not"? O, you

know, "I don't care if the treatnent is unnecessary; do
it," or, you know, "I don't care about the quality of
care; just get it done." There weren't any e-mails like

that. There weren't any zingers |ike that.

Look it: There's no doubt this was a business;
men nmade noney; people made noney. But renenber what Dr.
Knotts said. He |ooked at you in the eyes and you could
tell he truly neant it. He was dedicated to these Kkids,
and you know what? Not only was he dedicated to the kids
but he knew, and he got it, and he understood that if the
busi ness succeeded, that the kids succeeded. |If the
business did well, then the kids did well. That truly is
Anerica, and that's what it's all about. Let's help the
ki ds.

Yes, people nmake noney. Yes, businesses nake
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nmoney and busi nesses want enployees to work. And they
want enpl oyees who don't work to be encouraged to work.
Let's think about -- use your comon sense here. |

mean -- that's what businesses do. That's obviously what
was done here. They were concerned about the nunber of
procedures per patient, P.P.P., but that's what Kelly
Varano wanted. She wanted nore procedures per patient.
It was better for the kid and better for her, so she

didn't have to bring them back.

So yeah, they talk about -- they pick out little
phrases and sound bites outs of these e-mails, |ike
"gol den goose.” Well, it's golden for the business, but
it's golden for the kids. It truly is. It's a wn/wn.

That's what it is.

And you heard Dr. Knott and he was truly -- he
truly was a believer that he was hel ping these kids and
that Small Smles was hel ping these kids and yes, he was
trying to get doctors to work and increase their
production to help nore kids, no doubt. But where's the
zinger? Wiere's the really bad e-mail? There aren't any.

And even nore inportantly in this case, |adies
and gentlenen, there's a big disconnect. A big
di sconnect. What do | nean by that? You can guess. You
know, what's going on in Boise and other places, | don't

know, other places... you' ve heard about them You know,
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where are the e-mails of Syracuse? Wiere's the effect in
Syracuse? | nean do you really believe that these two
dentists and Dr. Khan, who is back in Saudi Arabia, that
these two dentists were hurting kids on purpose, deceiving
peopl e and hurting kids, on purpose? For noney? That's
what they would have you believe. Hurting kids for noney.

These guys back here. Dr. Aman, who got on the w tness

stand and said, "Look it: | just got paid the sanme anount
of noney year after year after year. Yeah, | talked too
much; | was chatty; | had problens with the | anguage. And

yeah, they wanted ne to do nore procedures on each
patient,"” well, what's wong with that? That's good for
the kids. And they certainly had opportunities with
Jereny that they didn't take advantage of to do nore work
on him

So | mean, are these sone evil characters back
here? Are they sone evil nen that Jereny should have been
afraid of ? Because they're out to make noney? D d you
take that fromthe witness stand, that they were sonehow
i nfluenced by this big, bad corporation that cared about
profits over children? D d you feel that? There's a big
di sconnect. There's a huge di sconnect.

That's a problemin this case, a serious
pr obl em

Now, you know, let's tal k about Jereny because,
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you know, | nentioned Jereny a fair anmount during ny
opening and | sort of want to finish tal king about him

You know, what a good kid. Really. He's done
well. He's doing well in school, going to the denti st,
has no fear of the dentist, no sign of any issues or
probl enms, good kid. No damages. How have they connected
one bit of damage to Small Smles? How have they
connected one bit of injury to Small Smles? | can tel
you what they did connect... what you can connect is that
smle right there to Small Smles. That's what you can
connect, right there.

| don't see rot there. No r-o-t.

You know, |'m just about done. I'Il let WM.
First talk a little bit nore, but, you know, if anything I
said doesn't conport wth what you believe was part of the
evidence, then reject it. |If |I said a few things that you
felt did conport with the evidence, then accept it and use
your common sense and life experience to see through the
nonsense here! Look through the nonsense! Break out of
that tunnel!

You know, none of these defendants violated --
certainly none of them conmtted battery; none of them
comm tted mal practice; none of themcommtted any
violation of the General Business Law. There was no

negligent treatnent here. You'll hear fromM. First nore
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about the jury verdict form which is really the guts of
the case which you'll be asked to tal k about -- address
and answer .

Just think -- this is the last tine | get to
talk to you, and M. Leyendecker, you know, thank God, by
the way, you abided by our instructions, to wait until the
end to draw any conclusions. You know, | hope you didn't
draw a concl usi on before you heard fromDr. Davis. You
know, and |I'm asking you -- you know, | don't get to talk
again. | don't get to stand up in response to what M.
Leyendecker is going to say when he closes, but | do ask
one thing: Don't take ny silence sitting over there as
acqui escence, like |I'm sonehow agreeing with him because
|'"d like to stand up after he got done, believe ne, but
t hi nk about what | mght say in response to his
contenti ons.

In sum |adies and gentlenen, this case really
is about Jereny Bohn; it really is. Jerenmy. A Small
Sm |l es success story ... truly a success story.

Thank you.

THE COURT: Thank you, M. Hul sl ander. M.

First?

M. FIRST: Good norning, folKks.
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JURY: Good norni ng.

M. FIRST: Wen we started this process,

asked you to keep your eye on the ball. M. Hulslander
has repeated it. The ball is Jereny Bohn. This is a case
brought by Jereny Bohn, and that is where the ball Ilies

because you have heard so nmuch that has nothing to do with
the care and treatnent Jereny Bohn received at Snall
Smles. You have heard so many distortions and attenpts
to inflame you, to keep your eye off the ball.

|"mjust going to cite a few exanples of the
attenpts that have been made to distort the facts in this
case and to inflanme you. Do you renenber early on in this
case, M. Leyendecker asked whether or not or disputed
whet her or not Jereny Bohn had early chil dhood cari es.
"Dr. Bonds, you didn't put that in the chart, did you?
You didn't docunment that he had early chil dhood caries.”

Vell, now we know -- now we know Jereny did have
early childhood caries. Now we know not only did he have
it, he had a severe formof it. He had a pattern of decay
in his nouth that unfortunately is common and required the
i mredi ate attention that Dr. Bonds gave him

Wiy woul d they dispute that? Wy would they
di spute that? Even their own expert said -- even nore
amazi ng, and this has been nentioned before, why would you

deny that he has abscesses? You heard the proof! Jereny
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went with a swollen cheek, swollen guns to Dr. Taylor, the
pedi atrician. She |ooks and she sees nmultiple cavities on
both sides of his nouth and docunents that in her chart.
She prescribes penicillin because he has an active
infection that has spread fromhis tooth into his cheek
and guns?

Wiy woul d you deny that he had an abscess? Wy
would you fight -- it is, it's the tunnel vision that
didn't fit. Don't you wonder, though? Wy would they
deny that? Because they're trying to tell you, | submt,
there's sone kind of standard about the use of the papoose
that requires you have a dental energency before it be
used. None of the experts have said that. | don't
believe that even Dr. Slack said that. Certainly these
top experts fromN.Y.U., these board-certified pediatric
dentists do not support that notion. Even the A A P.D.
gui del i nes, only guidelines, not standard of care, don't
support that. But they suggest that to you. So do you
know why they want to deny an abscess in their tunnel
vision? Because if they admt there was an abscess, it
means that Jereny had an energency condition that had to
be treated and was treated appropriately by Dr. Bonds.

It's the tunnel vision that M. Hul sl ander
tal ked about. They don't want there to be an abscess. So

they make it up; so they nmake it up that he didn't.
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Distortions, and the papoose... it's used as an
inflanmatory issue in this case. |It's interesting that
they always refer to it as tying himdown, tying himdown.
Wiy do you think that termnology is used? It's used to
inflame you. W all know, either from our own experience
with kids or seeing other kids that we every day put kids
in car seats and strap themin for their own safety. Does
anyone refer to that as tying them down? Tying them down
with velcro, which is what's involved in this case? |It's
done to inflanme you! 1It's done to nmake it seemlike it's
sonething that it really isn't.

And then they bring in a 30-year-old contraption
that they knew was not an accurate reflection of a papoose
because they knew exactly what the ones |ook |Iike at Small
Smles; there were pictures of it. They brought in this
30-year-old contraption. VWiy? Wy? Wy did they distort
those facts? To try to inflane you, to get you to pursue
this tunnel vision about what happened in this case.

And it goes further, too. Renenber when Dr.
Slack was on the stand and they put up an X-ray, and Dr.

Sl ack | ooked at that X-ray and said "no decay apparent in
the X-ray." The X-ray was of those top teeth and she

said "no decay." Do you renenber what that X-ray | ooked
like? It was whited out; it was blurry; it certainly was

not a clear copy of the X-ray, so you can be msled by Dr.
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Sl ack, the only doctor in this courtroomwho didn't see
decay in that X-ray, and little wonder... they put up an
X-ray you can't see anything on. [It's whited-out and
blurry. Wy did they do that? Tunnel vision. They don't
want you to see the facts of this case.

| heard Dr. Slack in the beginning of her
testi nony say sonething like "I never heard of spooning
out the decay."” kay. It's really hard, though, when
you're trying to pursue a story that isn't truthful,
because by the end of her testinony, she admtted and was
referring to spooning out decay in fixing a cavity. Very
odd. Very odd.

That was the best expert that the plaintiffs
could find. Al the pediatric dentists, all the general
dentists that work on children, they get a | one
practitioner who treats maybe 5 percent, she said,

Medi cai d kids, and nost of those are disabled kids, very
smal | part of her practice. Nothing |ike what these
doctors were doing. And that's the best they can find? |
t hi nk that speaks volunes to you.

Now, we brought out testinony about early
chil dhood caries, and you heard testinony that it is a
wi despread issue. There are mllions and mllions of kids
that have it, but there's a very inportant part of that.

That is that 80 percent of the decay in kids with early
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chil dhood caries rests in 20 percent of the population.
And that population tends to be poor. That's inportant,

| adi es and gentl enen, because it explains why when ny
clients cane up with the concept of how to get these kids
access to care, these kids have this problemfor a |ot of
different reasons that are really beyond the case; it has
to do with poverty; it has to do with diet; it has to do
with [ack of oral care; it has to do with |ack of access.
So when ny clients canme up with a way of getting these

ki ds who have been denied care by society as a whol e,
really -- I'mnot blam ng anybody, but these kids had
nowhere to go -- and ny clients cane up with an idea that
if we build these clinics on a |larger scale, have
econom es of scale, take into account that there's a 30 to
40 percent broken appointnent rate, have three or four
doctors working there and multiple staff, and if we do it
this way, maybe it could be done in an economcally viable
way, and these kids could get care.

And the reason why they did so well --
everything is obvious in hindsight. It may not have been
so obvious when they started out, although there was
experience by Dr. Eddi e DeRose going back to the md-'90s
and before, trying to get these kids access to care, and
they traveled fromall over. 1In hindsight, it's clear why

these clinics did so well: The demand was overwhel m ng.
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The demand was overwhel mng. They were flooded with
patients. They had incredible anobunts of work to do,
because this problemwas so prevalent with a popul ation
that had no access to care.

And now they cone in here and suggest that ny
clients encouraged people to hurt these kids, with the
background they cone fron? Wth the background of
provi ding access to these poor kids that no one el se woul d
care for? |It's outrageous and it's certainly not
supported by the evidence.

You have heard a | ot about these productivity
e-mails and |'msure you're going to hear about them again
when M. Leyendecker speaks to you. These e-nmails were
intended to pronpt people to work. There was a |ot of
work to be done. It had to get done. It should get done
for these kids. There was sone 400,000 e-nails that were
turned over. You heard Dan DeRose testify, and that's
what they canme up with. They cherry-picked a line here
and a line there that relates to production. And they
al nost all involve a specific issue at a specific clinic
that has nothing to do with Syracuse, that's far-flung
fromthis location, but nost inportantly, never once, not
one of them not one of themsaid "do a procedure that is
unnecessary. Do a procedure that in any way was not found

to be needed by a dentist's dental judgnent."” Peopl e
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were very loose in these e-mails; you have heard sone of
the | anguage. And yet there's not one, not one that says
that. No one anticipated when these e-mail were witten
that they were going to be viewed by a jury sone day in a
court of law. But yet it's not there.

The work that needed to be done, there's nothing
wong with trying to influence and pressure people to work
hard because the work was needed; these kids needed to be
cared for.

You think about their case, use your common
sense. Wat they're claimng is that ny clients could
get -- by the end of FORBA when they had fifty clinics --
sone 200-odd dentists to hurt these kids inproperly --
that's what they're saying: That ny clients could
convince themto do unnecessary procedures and to act --

j eopardi ze their careers, act immorally and hurt these
kids. Does that nmake any sense? Does that make any
sense, | adies and gentlenen?

Now, ny clients are seated here; they've been
seated here the whole tinme. You haven't heard from Dr.

M ke DeRose or M ke Rounph. They of course sat here and
the plaintiffs chose not to call themand there's really
nothing nore to add to the story other than what you've
heard from Dr. Rudy Padul a, Dan DeRose, and Dr. Mieller.

Now, | want to go to that jury sheet. Very
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inportant, |ladies and gentlenmen. This is the jury sheet
that the Court is going to give you, and |I've had -- it's
been said to you repeatedly by M. Hul sl ander and Mr.
Nowot ny about what happened, the care and treatnent that
Jereny Bohn got. He is a Small Smles' success story. He
was treated appropriately; he had an energent nedica
condition -- excuse nme, dental condition, which was
treated appropriately by the extractions. Step by step,
his early childhood caries, his cavities were treated, and
over time -- and it took sonme tine -- he was cured,
essentially cured of his early childhood caries, and it
gave hima clear path and a fresh start to have those
teeth fall out, have his adult teeth conme in and do well
with the dentist and have good treatnent and good checkups
and good oral hygiene. That is a success story.

And, ladies and gentlenen, if you find that the
treatnment that Jereny Bohn got at Small Smles was not
mal practice but the result of good and accepted dental
care, then there is no injury in this case; there is no
injury in this case.

Every one of these questions about different
theories of liability are followed by a question: Ws
this alleged violation a proximte cause? Was it a
substantial factor in causing injury to Jereny Bohn?

| f he had good dental care, if he had the great
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result that he so obviously did, there is no injury, and
your answer w |l be no.

Now, the first question that you're asked is
about a section of the General Business Law called Section
349, and it involves consuner-oriented conduct which was
materially msleading. That's the claim There's sone
suggestion that the profits of the people in this case,
that the dentists here who are dedicated to providing
service to those unserved by dentists, sonehow are
materially m sl eading and sonehow that resulted in injury.
| submt to you there is absolutely no proof to that.
There is nothing that ny clients said that in any way
woul d conprom se the independent dental decisions that
were made by these dentists.

You've heard -- | assume that nmuch of this claim
has to do with the consent form no known risk to the
papoose procedure. Well, ladies and gentlenen, you heard
Dr. Davis. You heard Dr. Ci saeros, also on the board of
trustees of the A A P.D.

There are no known risks. Dr. Mieller testified
that there are no known risks. The only thing they have,
as pointed out by M. Hulslander, is the A A P.D., which
cites sone potential risk that they got from another
organi zation that specifically exenpts dental procedures.

Now, | adi es and gentlenen, the nost inportant
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part of that is not only have these renowned experts said
that there's no known risk, but there's been a chall enge
laid out inthis case. Dr. Mieller testified, and he
testified before this trial ever began that there's not a
single study, not a single report, no academ c research,
no studi es supporting the proposition that there are risks
to the protective immobilization procedure, and that has
gone totally unchall enged. You know full well if there
was a single bit of literature that supported that notion
you woul d have heard about it in this courtroom and you
never did. You never did because there isn't any.

The guideline is a guideline. |It's not a
standard of care. It can be accepted or rejected by the
dentists. Dr. Davis said that that formthat they
chal l enge was the best formthat he's ever seen for
papoose. Dr. Cisaeros said they don't even have a witten
consent. | submt to you there's nothing materially
m sleading -- there's nothing msleading at all, but
certainly nothing materially m sl eading, so when you get
to that question, | suggest to you that the answer is no,
that there was no violation of Section 349 of the New York
Busi ness -- General Business Law.

And don't forget, there's always the second
guestion: Was that violation a proxi mate cause, a

substantial factor in causing injury to Jereny Bohn? |
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addressed that before: | respectfully submt to you if
his care was good and reasonable care, there's no injury.

The second thing that you're asked about on this
jury formis battery. Battery is -- relates solely to, as
| understand it as to ny clients, to the May 23rd visit,
and again it deals with the use of the papoose... Jereny
had a dental energency at that tinme, at the time of that
visit. You know, you can imagine this case differently,
too, and it's significant to viewng it as it is. Let's
say that Dr. Bonds said, "Ch, you know, I'"'mgoing to wait.
| think you should just defer treatnment here," like it's
been suggested, even though -- and he wouldn't say this of
course -- he has this energency condition, and Jereny |eft
that day; he didn't diagnose himand he didn't treat him
and Jereny left that day and had one of the severe
conplications of these infections, these abscessed teeth.
Up to and including death. | nean that has been testified
to. Can you imagine if that -- God forbid, sonething |ike
t hat happened? Yeah, Dr. Bonds woul d be questioned just a
l[ittle bit about that, letting himgo, with a history -- a
hi story even by Ms. Varano, that he had abscesses in two
t eet h.

There was no battery. There's no evidence of
risk that's credible relative to that use of a papoose.

It had to be used under these circunstances with an
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energency situation.

The next question after battery is once again a
proxi mat e cause, a proxi mate cause question. Ws an
all eged battery a substantial factor in causing injury to
Jereny? | submt to you that even though | say there's no
battery at all, if there was no injury to him the answer
to that question, if you should get to it, would be no.

Now, there's a question related to the Limted
Liability Law and once again, the question there is was a
violation of the Limted Liability Law a proxi mate cause
in causing injury to Jereny Bohn? Once again, it's the
sane question. | know I sound |like a broken record, but
it isin here this many tinmes. Was the alleged violation
a cause of injury, substantial fact? | submt once again,
if you find that this care was reasonable, that there is
no injury.

And finally, there's a claimof negligence, and
the question is was -- were ny clients negligent? |
submt to you that there's absolutely no proof that ny
clients were negligent in this case, that they ran these
clinics the best -- they ran the clinics and they ran the
managenent conpany as best they could. You heard Dan
DeRose testify. He said that we certainly weren't
perfect. W were kind of making it up as we went. They

had no guides. They were the first ones to have done
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that. |'msure they nade m stakes. But once again,
there's no proof of negligence and certainly no proof of
negligence that led to any injury to Jereny Bohn, who had
good dental care in his experiences at Small Sm | es.

Now, M. Leyendecker is going to get up here and
ask for noney, and |I'm sure he's going to -- | think he's
goi ng to suggest sonme anount. That's not evidence, and |
don't think you're going to get to that issue because |
don't think you're going to find that he's entitled to any
nmoney because really, even though I'mtelling you the
defendants should win this case, Jereny is a w nner
because he was treated and he was cured and he had a good
result.

But it doesn't end there. M. Leyendecker is
going to ask for punitive damages, punitive damages
against ny client. The claimhere is that they acted so
wantonly, maliciously and recklessly that it resulted in
damage to Jereny Bohn. M clients, who dedicated their
lives to providing access where access has been denied for
years and years, and that effort was successful for
t housands and thousands of kids... sure they made noney.
They made a | ot of noney! No doubt about that. That's
what happens in Anerica when you have an original idea,
you have demand for that original idea. That's okay.

That's okay because they provided a service that was
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extrenmely inportant.

This case is about Jereny Bohn. It's a Small
Sm | es success story. That's the ball. Keep your eye on
the ball because that's who the case was brought on behal f
of .

| want to thank you for all the attention you
have provided to us. On behalf of ny clients, Dr. Bill
Muel l er, Dr. Padula, Dr. M ke DeRose, and M ke Rounph.
woul d al so Iike to thank you on behal f of Dan DeRose and
Eddi e DeRose. Dan is with his father who, as you know, is
not doing well. You have paid careful attention to this
case. | have seen it, ny clients have seen it. W feel
very confortable with this decision in your hands. And
because of the order of things, | have to sit down and M.
Leyendecker will have a chance to address you, and | have
to sit here and bite ny lip and | can't respond, so |'m
going to ask you, ask you sonething simlar to what M.
Hul sl ander asked you: When he speaks, put yourself,
ourselves in ny shoes. How would he respond to that?

Thank you.

THE COURT: Thank you, M. First. W're going
to take a fifteen-mnute recess.

(Recess taken)

THE COURT: Are we ready to bring the jury back
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in?

M. FRANKEL: WIIl we have a chance to talk
about the structure --

THE COURT: \When Kevin has finished his closing,
"1l dismss the jury for ten or fifteen mnutes. Tonya
found some nunerical order in here, but nothing big
changed.

M . LEYENDECKER: There were sone pagination
i ssues -- Question 2 appears at the bottom of the page,
not at the top --

THE COURT: Just the way it printed, you nean?
"1l look at it right now.

M. LEYENDECKER: |'mgoing to put the form on
the El no...

(Wher eupon, the jury was then brought back into

t he courtroom

THE COURT: You nmy proceed.

M . LEYENDECKER: Thank you, your Honor. Good
day.

|, too, want to thank you for your attentiveness
t hroughout this trial. |It's clear to ne that you guys
have been paying very close attention, and everyone that's
a party to this lawsuit appreciates that, and so do I.

| f being focused on the actual facts makes ne
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have tunnel vision, then |I have extraordinary tunnel
vi si on because | am focused on the actual facts of this
case.

W' re here because Jereny filed this lawsuit for
one sinple reason: It's unlawful for a corporation to
pressure and influence and threaten its doctors to treat
patients in a way that will help maxi m ze the
corporation's profits. That's unlawful. dd FORBA did
that and New FORBA did that, and as |'mgoing to talk
about later, Jereny suffered physical and enotional
injuries and harm because of it.

Now, you actually have two jobs here today. Two
j obs, not one but two. Your first job is going to be an
answer to questions that the Court will give you once |I'm
finished and after the Court instructs you on the | aw.
That's one job. Your second job is going to be to explain
to each other why it is you believe the answers to the
gquestions are as you believe they are.

Those are your two jobs for the day, and | would
like to spend a little bit of tinme talking to you about
why you may believe the answers to be what you think
they're going to be. Before | do that, though, | want to
address a few things that we heard fromthe defendants and
one of which is | told you fromthe start that there is no

di spute that Jereny needed to see a dentist, that Jereny

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Varano v. Snmall Smiles et al 2251

needed sonme dental treatnment. That's not what's in

di spute. What is in dispute is whether the manner in
whi ch he was treated and the anmount of treatnent that he
recei ved was appropriate and necessary or whether it was
abusive. That's what is in dispute in this case.

Heard a | ot about where's Jereny father
Jereny's father is a long-haul trucker. That's how this
famly is provided for. He hauls a truck for a living al
over this country, so that's why he's not been here for
t he | ast nont h.

The best we can do is Dr. Slack? Well, you know
what? O the three experts you heard in this case,
there's only one that for the last 30 years has treated
patients, pediatric patients, that's a pediatric-trained
dentist, treated patients day in and day out for the | ast
30 years. It is certainly true she's not an academ c in
pursuit of publications and titles, and it's certainly
true she is not an orthodontist, and so in ny book, 1'll
take an actually -- a pediatric dentist that's actually
practicing and treating patients day in and day out, every
singl e day, over sone academ c who is going to take the
stand and say, "I know | was the president of ny
organi zation and I know it's the preem nent organization
in the country, maybe the world, but they're just wong

about there being risks of papoose, and they have been
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wrong every single year for the |last eight years. They're
just wong. Trust me on that." Do you really think that
if there was no literature, no support for the
proposition, that using a papoose on a child could cause
physi cal and psychol ogical harm do you really think the
preem nent organization in this country would say to al
the pediatric dentists, "These are the risks of doing
that," each and every year for the |last eight years?

| heard a question about is this in the child's
best interests? And it makes nme -- it took ne back to
sonething that Dr. Muieller said, because | asked him "If
you have a young child and he is showi ng great fear and
great anxiety and he's crying and he's scream ng and he's
very upset, is it worth the effort to try and calm him
down, to try and talk to him to see if you can make him
feel better, to ease his fears? Is it worth the effort to
allow his nother to conme back to see if she mght calmhim
dowmn? Is it worth the effort to try and establish trust
and rapport with himso that he mght cooperate with you?"
And | don't know if you renmenber what he said, but he
said, "No. Strap himdown." So that Dr. Bonds, a doctor
who had all of one nonth of experience, a doctor who it
took him seven years to get his license -- and | appl aud
himfor stick-to-itiveness, but let's be honest: He's no

child specialist and he wasn't one nonth after he finally
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got his license. So he could brush his teeth and | ook
into his mouth? Not worth the effort? Ws it in Jereny's
best interests to take that tinme to cal m himdown? |
think it is.

| think because they, that we will tal k about
|ater, they were taught to treat them so they could get
themin and out quickly, with speed, that's not in
Jereny's best interests. That's what happens when you
have corporations pressuring doctors on how they should be
treating patients.

Now, let nme tell you, | took on a lot of water
about the papoose board that we had, but if |I'mcorrect,

not one of their dentists took the stand and said, "This

is what we used."” The cl osest they got is Dr. Mieller
and he said "Well, that's nore |ike the one we used than
the one they showed."” But the one thing | do want to show

you that they didn't bother to show you, this device has
got velcro straps that are used to strap a young child's
arnms and wists, in addition to the velcro straps that are
used to strap himfromhis ankles up to his chest. |

don't know if that's what they used. You would think if
that's what they used, you would think Dr. Bonds woul d
say, "Yeah, that's what | used."” "That's not what |
used." W didn't hear that.

Now, this grandfather, Dr. Knott, | want you to
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just keep one thought in mnd. This is a nman who took
that stand and said, "I swore once, not tw ce that the
light was red. | swore it when | gave ny deposition and |
swore it a few nonths later when |I read through it and
t hought about all that | said, | thought it was still
red." But he canme in here and | said, "Trust ne now, the
light is green.”

Thi s whol e busi ness about ECC is an absolute red

herring. One cavity in a child six or younger, six or

under, is ECC. It's a conplete red herring designed to
mask this nonsense about, "Well, we had to do everything;
we had to do it; that's why we did it." Red herring.

| have put together -- I'mnot going to go
through -- there is lots of evidence in the record. [|I'm
not going to go through it all, but there are a handful of

exhibits that | want to recommend that you ask for and
that you |l ook at, okay? Included in these exhibits are
Jereny's Small Smles record. Included in these exhibits
are the pediatrician's records fromboth the date that he
was first seen there and froma date three nonths earlier,
and I"'mgoing to talk about that in a mnute. Also
included in here is AOd FORBA Exhibit 1043. This is a

pi cture of Jereny a few nonths before he was treated at
Small Smles. Your Honor, may | publish this to the jury?

THE COURT: Yes.
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M . LEYENDECKER: You |look at his teeth and you
tell me whether they look like they're rotting and falling
out to you?

M. STEVENS: Objection to a few nonths before,
your Honor.

THE COURT: Is --

M . LEYENDECKER: Now - -

THE COURT: Overrul ed.

M. LEYENDECKER: One of the things that | am
absolutely focused on are these facts, and in Exhibit
Nunmber 200 is Jereny's original Small Smles' record. W
have heard repeatedly throughout this case that Jereny had
ragi ng i nfections and abscesses and he had all this pain
and he had all this disconfort. W've heard that
repeatedly. There's no question that the pediatrician
t hought what she thought, seven days before. But | want
to ask you to look at Exhi bit Nunmber 200 when you get back
there. That's his original chart.

Look for a single page, a single entry by any
dentist, by any hygienist, by any nurse, by anyone that
di agnoses Jereny as having an infection or as having an
abscess or as having pain or as having disconfort.

Because |I'msorry, you don't get to cone in here as a
doctor and say, "I did this because he had ragi ng

infections,"” if you have exam ned this child and not
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concl uded he had raging infections. It doesn't work that
way. Exhibit 200, | commend it to you.

Now, | didn't really want to get into this
access to care stuff, but | feel I have no choice since
M. First continues to raise this issue about overwhel m ng

demand, crushing demand, nobody willing to treat these

kids. "Al we wanted to do was have an opportunity to
hel p these young kids." So one of the things | have
included in this small stack of exhibits -- and it's in

evi dence. Nobody has tal ked about it; that's true.
Exhi bit 1037, this is Dr. Bonds' enploynent agreenment with
the clinic.

Every dentist that ever worked in the Snal
Smles clinic signed a contract that has these sane basic
terms. Cbviously the start dates and the clinic and the
sal aries change, but the rest of it, it's fundanental for
all of them and what you're going to find here in Exhibit
Nunber 14 is a fact that | believe cuts to the core of
whet her this was really all about hel ping sone poor young
children or whether this was all about sonething el se.
And what you'll find in Exhibit 14 is a covenant not to
conpete, a non-conpete, and this non-conpete says for Dr.
Bonds, "You may not, you cannot, regardless of whether
you're fired, whether you quit, whether you decide to go

do sonething else, you are agreeing that you will not work
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as a soloin aclinic in any organization that's focused
on treating Medicaid children; you cannot treat those
Medicaid children within ten mles of not just the
Syracuse clinic but every clinic in the Small Smles
nation. You can't do that for a periods of five years."

Five years, ten mles... you can't conpete; you
can't work in a clinic that's focused on treating Medicaid
kids. Every dentist that ever worked at Small Smles has
t hose same kinds of restrictions, and so if they are
really interested in hel ping out young children, then I
submt to you they would not neke it so that dentists who
gain that experience can't then go treat those sane very
children in the areas where they say have the greatest
needs, five years, ten m|les.

We've got a line here that every witness in this
case has said cannot be crossed. It's the |line between
decisions that are within the domain of the dentist, the
treating dentist, and those that are not. And you nay get
back in deliberations and sonebody nmay say, "Yeah, we
heard it was the FORBA way or the highway, but that really
was just all about the non-dental,” right? Well, if you
hear that, | want you to think about these few exhibits,
right, and what they stand for.

Exhi bit 390, by the way, that's an e-mail from

Dan DeRose, who unlike you hasn't seen fit to spend the
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| ast week and a half of his tinme participating in this
process. Exhibit 390: "W need to teach them how to do
dentistry."” Exhibit Nunber 59: "W don't need a-hol es
reinventing the wheel on restraints.” Exhibit Nunber 44:
"W need to diagnose so as to not |eave noney on the
table.” Exhibit 46: "W need to increase revenues by
doi ng nore procedures on these patients.” That's what Dr.
Aman and the | ead dentist at the Syracuse clinic agreed
woul d be his plan going forward. Exhibit Nunber 147:
"Flip-flopping dentists away from what they were taught in
dental school and to the FORBA nodel." Exhibit 169:
"Lighting the clowns up." Exhibit 514: "Breaking them of
their old ways and getting them onboard with the A d FORBA
nodel ." Exhibit 152: "The gol den goose,"” and Exhibit 76:
"The nunber one trigger point for fraud, production

per dentist." Uncontroverted: dd FORBA and new FORBA
were using the nunber one trigger for fraud to get
dentists to do nore work to increase their revenues.

Now, | want to apol ogize for something. W
credibility neans a great deal to me, and | did m sl ead
you about the piece of paper. But | didn't do it on
purpose. The piece of paper is actually point one
mllineters thick and ny m stake. | read that as
one-mllinmeter thick, and so | am here to apol ogi ze for

that and ask that you not hold it against ny client. That
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was ny m stake. The point | was trying to make was that
if I"'mdrilling -- if I"'mtaking a drill and drilling
through a very thin surface, anybody that's ever used a
drill knows | can't -- if these pieces of paper are the
enanel and if ny skin here is the dentin where there are
nerves and where the patient would feel pain, if | use a
drill to drill through this paper, it's physically
i mpossible for that drill not to penetrate all the way
through to get to where those nerves are because that's
where |'ve got to get to renove the decay, and |'ve got to
drill a big enough hole so that if |I put a filling in
there, it will hold onto the good structure. So the idea
that | could take a drill and drill perfectly through the
last tenth of a mllineter without comng all the way
t hrough, that's not physically possible. |If you've ever
used a drill, you know that it's got to go all the way
through that first surface to nmake the full hole.

Now, r-o-t indeed, M. Hul slander, r-o-t,
i ndeed. What you heard was when M. Bohn, Jereny's dad,
was asked "What did you nean by that?" He said "His teeth
were discolored.” | submt to you if Jereny did in fact
have rotten front teeth, you' ve seen the picture, if
Jereny had rotten front teeth, would you expect that Dr.
Taylor, the pediatrician, would have nade a note that he's

got rotten front teeth, because it's nowhere in here?
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Wul d you expect Dr. Patel, if he had all these rotten
teeth, would have made a note that he's got rotten teeth?
Yeah, you would. And if by sone chance Dr. Taylor m ssed
it and Dr. Patel mssed it, do you think maybe Dr. Bonds
m ght make a note that he's got rotten front teeth? You'd
think he mght but he didn't. And how about Dr. Aman? |If
he had rotten front teeth, do you think he woul d nake a
note that he's got rotten front teeth? He didn't.

Part of what's in ny small stack here, |adies
and gentlenen, is Exhibit Nunber 1135A. This is a
pedi atrician record from February of '06, so about three
nont hs before he showed up with the swollen cheek. He's
t here because he's got a cough and a runny nose and he's
got a cold, and the dentist is going to look in his nouth
when he's got a cough and a runny nose and a col d.

There's no notation of rampant decay or rotten teeth or
bl own-out nouth. None of that. Look at this when you get
back there. This is Exhibit 1135A.

Ckay. | now need to spend a little bit of tine
goi ng through the questions that you're going to be asked
to answer once we're finished, and so it's going to be a
little nmethodical, but there's really no other way to do
this because | have an obligation to try and explain to
you why | believe the questions should be answered the way

|"m going to ask you to answer them
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So the first question that you're going to get
asked is -- can everyone see that okay? Is that
reasonable to |l ook at or should I blowit up sonme? |
can't tell. Just a hair.

Did any of the follow ng defendants violate New
Yor k General Business Law Section 349? \Wat is that?
Okay. | expect that the judge is going to instruct you
that -- lawers refer to that as GB.L., that GB.L. 349
is a consuner-oriented statute that says it's unlawful for
a person or an entity to engage in deceptive acts and
practices that are consuner-oriented, that could m sl ead
t he public.

And so what is a deceptive act or practice? |
suspect the judge is going to instruct you that a
deceptive act of practice is nmaking a representation of
sonething that's not true or concealing information in a
way that would mslead a typical person in the community,
your typical, reasonable consuner. And | also expect that
she'll instruct you that you don't have to be the one to
ei ther make the fal se representation or you don't have to
be the one to conceal the information to violate the
statute. | suspect she's going to instruct you that if
you are a person or an entity and you act in concert with
anot her or you encourage another to conceal information

that woul d be m sl eadi ng, then you, too, have violated the
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G B. L. 349.

So acting in concert, | expect you're going to
hear fromthe Judge, is sinply two or nore peopl e engaged
in a conmon plan that's ained at deceiving the public.

So what's the evidence that two or nore of these
people -- Dr. Bonds, Dr. Aman, Dr. Khan, the clinic, Ad
FORBA or New FORBA when new FORBA owned it -- is there any
evi dence that they were engaged in a plan to conceal
information that would be msleading to the public? You
bet there is. As | told you when we started, the very
first thing that FORBA did was to lie to the authorities
about who the real owner of the clinic was. | expect the
judge is going to instruct you that as a matter of |aw,
both A d FORBA and New FORBA viol ated the New York |aw,
and we're going to look at that statute in a mnute, 1203,
violated the New York |aw as to who can own and who cannot
own a dental clinic. As a matter of law, she's going to
tell you they have violated that |aw.

Every one of these entities on this form knew
that Dr. Padula was not the real owner. They were engaged
in a plan to conceal, to deceive the public into believing
that a dentist owned this clinic when in fact a
corporation was owning it unlawfully. The very first
thing they do was to deceive the public and the

authorities about who owns it. Wat does that say about
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their intentions?

If the authorities knew that FORBA, the
corporation, was the real owner, guess what happens? The
doors close on the clinic, and Jereny never endures any of
the things he endured as a result of that treatnent.

Jereny's nother told you, "Had I known that they
were engaged in this business about pressuring and this
FORBA nodel " -- and by the way, the FORBA nodel is pretty
sinple, right? Do nore procedures to increase the
revenues. Treat themin a way to get themin and out
quickly. R ght? Don't refer themto sonebody who is nore
qualified that m ght be able to treat them w t hout having
to restrain themw th a papoose; keep those revenues
i n-house. Use that papoose aggressively. Don't take the
time to try and calma young child' s fears and anxieties
and hysteria. Just put himin. Do it.

And conceal from these parents what they know.
They can cone in here all day long and say, "Wll, | don't
think this; | don't think that,” and if you want to put on
your form"in ny opinion | don't think this," that's one
thing. But if you want to put on a form"there are no
known risks" when you know the preem nent organization in
this country and perhaps the world says there are, then
you are engaged in a plan to mslead the public in a

mat erial way and any parent that cones through those
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doors.

The answer to this question, |adies and
gentlenmen -- and by the way, she told you "had I known any
of that, I would have done sonething different. | would
have gone sonewhere else,” and I'Il tell you, with ny
tunnel vision on the facts, | see a nother who finds her
young child one day with a swollen cheek and as you're
going to see in those records fromDr. Taylor, that's the
sane day she took himto the pediatrician. She and her
fiance, Jereny's dad, two days later, drove himto a
dentist, and three days after that, drove himto another
doctor. Do you think that a nother who takes their child
to three different doctors in six days, does that sound
i ke a nother who cares about their child, who is going to
see to it that their child gets the treatnent that they
need in an appropriate fashion? Absolutely it is.

Al 1've got to -- what nore could we do? W
could tell the truth. That's what we could do.

The answer to this question is yes ... for al
of them So when you get this form it's yes. The next
guestion was -- excuse ne, Question 2 -- | don't know how
t hat shadow got there but we can deal with it.

Question 2, "Was the violation you found to
G B.L. 349 a proximate cause of injury?" | anticipate the

judge is going to instruct you that the proxinate cause
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sinply means what reasonabl e people would conclude is a
cause of the injury. |1t doesn't have to be the only
cause. There can be nore than one cause, but would a
reasonabl e person conclude that a violation of this
statute is a cause of the injury? And | don't think
there's any question but that Jereny woul dn't have been
treated at this clinic had they sinply not deceived the
public and the authorities about who the real owner was,
because corporations can't own. They would not have been
i n business.

There's no question Jereny woul dn't have endured
what he endured if they had sinply told her the truth
about what was really going on, that these doctors were

being pressured to treat in ways that were going to be

good for the profits. | think I"'mentitled to know that.
| think patients are entitled to know that. | know they
are. If you want to go to a doctor and he wants to say

"I"'m being pressured and threatened and influenced to do
what's good for this corporation that enploys ne" and you
want to say "fine, I'll accept your word for it," then
have at it. But he doesn't get to conceal that from you.
He does not. And neither does the clinic. Once he's in
the system and there's no question they're always
operating the FORBA way or the highway, he is treated to

get in and out quickly. That's what this no-I|ocal
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business is all about. Don't let this nonsense with the
spoon fool you. | took their depositions. Not a frickin'
word about a spoon in all these depositions that | took of
all those doctors, not one word.

Was the nother m slead about the restraints, the
risks? She was. Was he restrai ned unnecessarily? He
was. Was he drilled on without local to get in and out
qui ckly? He was. D d they fail to take the tine to try
and cal m hi m down? The man who trai ned them al ways says
"don't do it." You know he wasn't allowed to try and calm
down or console or try to have his fears alleviated. The
answer to these questions is yes.

May 23rd -- and by the way, you're going to see
a variety of questions broken down by dates, and those
dates reflect the doctors who provided the treatnent on
those dates, the clinic and whether O d FORBA or New FORBA
owned it on that date. And so that's why you're going to
see a |lot of dates because we have to get your answers to
these questions relative to all those dates. The answer
to "did the violation cause him harn?" was you bet it did,
because they conceal ed those risks, treated himto get him
out quickly. They did unnecessary treatnent on his
teeth -- and I'mgoing to get to that later, all those
things -- yes to every one of these defendants. So we go

t hrough May 23rd, August 31st, Cctober 11th, October 23rd,
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March 22nd, and January 28th (sic). That's yes to every
one of those.

Now, as | say, when we get down to the
mal practice, what did the dentists do wong? 1|'magoing to

di scuss what happened on each and every one of those days.

Next question -- and by the way, let ne just
back out and give you a little perspective on the way this
chart works. There are about five different |egal
theories that the judge is going to ask you to rule on,
right? There's a GB.L. theory; there's a battery theory;
there's a negligence theory, negligence per se, which is
the violation that she has found as a matter of |aw
occurred, and then there's the mal practice. And for each
of those five theories, there's the sane kind of follow on
questions: "Was there proximate cause,"” and then for nobst
of those, there's a question like this, and that is: "D d
any of the follow ng defendants participate in Ad FORBA's
violation of GB.L. 349?" And then we list the individua
FORBA board nenbers and the answer to this question is
it's no question it's yes. These were FORBA board
menbers; they directed the entire conduct. They're the
ones that agreed that Padula would act |ike he would be
the real owner when they knew he wasn't; they're the ones

that drafted the consent form they're the ones that

insisted it be used by every dentist in every clinic;
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these are the ones that were applying the pressure.

There's no questi on.

M. HULSLANDER: |'m going to object, Judge,
only one person should be witing -- that's the foreperson
of the jury -- should be witing on that jury form |

think it's incredibly prejudicial and to be showing it up
on the screen like that -- he certainly shouldn't be
taking it away fromthe jury, the answers to those
gquestions. Only one person can answer that.

THE COURT: Well, the jury is going to be
answering that, M. Hulslander, and | think it's just an
argunent, and as well, the jury has been instructed
cl osing argunents are argunents, not evidence, and al
counsel have suggested to the jury how they shoul d answer
the questions. He's just denonstrating it as well, so
over rul ed.

M . LEYENDECKER: Ckay. The next question
you're going to be asked is "did any of the follow ng
defendants conmt a battery?" Now, | suspect that the
judge is going to instruct you that a battery, a battery
is sinply intentionally touching another person in a way
that is -- that causes offensive bodily contact,
intentionally touching a person in a way that causes
of fensive bodily contact without their consent, all right?

Now, restraining a child with a papoose is clearly an act
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of intentionally touching another in a way that would
cause, even if this is the one that they used -- | showed
you the wist straps. That's going to cause offensive
bodily contact.

| think you're going to get a simlar
instruction that you don't have to be the person that does
the intentional touching to violate this lawto conmt a
battery. |If you act in concert, if you encourage in a way
that substantially causes the battery, then you're equally
|iable, so what you're being asked here is: "D d Dr.
Bonds," and this Question 4 really only relates to the use
of the papoose, and we'll get to the two dates in a
mnute, "did the defendants commt a battery?" Dd Dr.
Bonds, was he acting on a plan with O d FORBA when he
wor ked for them and with New FORBA when he worked for
them to conceal the risks of the papoose from Jereny's
not her ? Because if the consent that is obtained -- we've
seen she signed every one of those forns; there's no
gquestion. There's also no question every one of those
forms contains a material m srepresentation of fact about
there being no known risks. So if the consent that's
obtained is fraudulently obtained and that sinply neans
did you lie or mslead the parent about the risks to get
her to agree, then there is no consent, and all you're

left with is, did he intentionally -- when he strapped
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Jereny on this board or whatever board he used, because he
didn't tell us, when he did that, was he intentionally
doing that? You bet he was. "Did it cause offensive
conduct?" O course it did. The answer to this question
is yes because Dr. Bonds did it and it's yes to Add FORBA
and new FORBA because they were acting in a plan: "Use
our forn don't refer, mslead the parents so that we keep
those revenues.” That's why it's yes to all three.

Five, "was the battery you found proxinate cause
of injury to Jereny Bohn?" And that is, when you restrain
sonebody in a device and you didn't obtain consent to do
that, you've commtted a battery, okay? The notion that
being placed in one of these things is no different than
goi ng to Baski n-Robbins and having ice creamis
ridiculous. There's a reason that it's described as an
aversive technique. There's a reason it's only used as a
| ast resort and it's because it has the potential to cause
physi cal and psychol ogical trauma. And when you put
sonebody in that unnecessarily, particularly when they're
upset, because you don't want to take the tine to try and
confort them because you've been trained and instructed
it's not worth the effort to try and ease their fears,
when you do that, you're absolutely causing him harm
physi cal pain and enotional injury. The answer to that is

yes, on both days Dr. Bonds restrained him
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Six -- renenber, we're follow ng the pattern.
"Did they violate it?" "Was there proxi mate cause?" "D d
t he individual defendants participate in it?" There's no
guestion they drafted the form they insisted it be used.
That just could not be clearer. The answer is yes.
Every one of these individuals participated in Ad FORBA' s
battery.

Now, this next question, Nunmber 7, "Was dd
FORBA's violation of New York State Limted Liability
Conpany Law Section 1203 a proximate cause of injury to
Jereny Bohn?" On this theory, this legal claim there's
no question did they violate it because the judge, |
believe, is going to instruct you that as a matter of |aw,
the A d FORBA and new FORBA broke this law, they viol ated
this |law which says only a dentist can own a dental clinic
in New York. The owner is the one that operates the
clinic and gets the profit, and | believe she's going to
instruct you that both Add FORBA and New FORBA vi ol at ed
this law. It's not in dispute, right? They engaged in
t hat deceptive conduct. The only question is "did their
violation of this law, was it a proxinmate cause of injury
to Jereny Bohn?"

Well, | don't want you to take ny word for it.
| want you to take Dr. Padula's word for it because on the

very first day of this trial, he took the stand and said,
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"if a corporation owns a dental clinic, that's a very
dangerous situation.”™ And the reason it's a very
dangerous situation is because corporations are interested
and have a duty to their owners to maxim ze their profits,
and if a corporation, if a dentist -- you okay? If a
dentist is sitting here, "Ar | going to be loyal to ny
enpl oyer and what they want, or am| going to be loyal to
nmy patient?" That conflict is what this statute is
designed to prevent. Don't put dentists in that position
where their corporate enployer can tell them "treat them
to get themin and out quickly" or their corporate
enpl oyer can tell them "diagnose so as to not | eave noney
on the table," where their corporate enployer can tel
them "we don't need you reinventing the wheel on how and
when to use a restraint.” "W don't want you deciding for
yourself what to tell parents about the risks of a
restraint.” GCkay? There isn't any question that Ad
FORBA' s and new FORBA's violation of this statute was a
cause of injury to Jereny. The clinic wouldn't have been
open -- if they put on the formthat they filed with the
state, "This Syracuse clinic is owed by FORBA
Cor poration" or whatever their formal nane was, "Rejected.
You don't get to open your doors."

The answer to this question is yes.

These two dates, May 23rd and August 31st, 2006,
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those are the two dates that Jereny was treated during Ad
FORBA' s ownership, so you get this question for A d FORBA,
to follow along again in our pattern: "D d any of the

def endants participate in Od FORBA's deceiving the state
and the public about who the real owner was?" And the
answer is yes. You heard fromall of themthat we as a
board deci ded that we would put Padula up to be the

desi gnated owner, that he would go get his |icense and act
like he's the owner. He said "if | weren't on that form
we couldn't have had a clinic.”" There's no question that
t hese gentlenen and M. Danny DeRose and his father,
Edward DeRose, all of them on the board participated in
that violation. That's a yes all the way down.

Question 9 has been deleted, so if you get there
and you see, "oh, where's nine?" There's no |onger a
guestion nine.

Question ten, was New FORBA's violation of this
ownership statute a proxi mate cause of injury? The answer
is yes for the sane reason. Because, hey, one day we've
got pressure and influence to conceal the risks, pressure
and influence to not refer, pressure and influence to get
themin and out quickly, wwth O d FORBA, and one day
later, it's the same thing with New FORBA, right? That
sane thing that nmakes it dangerous for O d FORBA nade it

dangerous for New FORBA. Dr. Knott was the transition
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Despite himsaying "trust ne, it was red, trust ne, it was
red, now |l swear it's green," he did say one thing that
was true. Sonetines when you're pushed and you're up here
trying to spin a yarn, the truth conmes out and what he
said was they were trained to treat these kids to get them
in and out quickly.

Now, let nme just reflect on that for a mnute.
W all go to the doctor. Doctors can be busy people and
they m ght have lots of patients, right, but | guarantee
you that if we live in a society where doctors are being
trained to treat children or adults, for that matter, so
that you can get themin and out quickly, bad things are
going to happen to the patients. There's just no question
about that. It's not a matter of if but when and how
of ten.

New FORBA and their violation, that same FORBA
nodel , that sane deception about who owned it, was the
proxi mate cause of injury to Jereny.

Next subject: "Were any of the foll ow ng
def endants negligent?" Negligent, | expect the judge wll
define for you as doing sonething that a reasonably
prudent person or entity would not do, okay, or failing to
do sonething that a reasonably prudent person or entity
woul d do.

Now, there's a couple of concepts in there.
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VWhat does "reasonabl e" nean, reasonably? Reasonable
doesn't nean average or noderate; it neans with reason,
based on logic. Prudent neans proper, okay?

So negligence in this context as a practi cal
matter, she's going to instruct you on the law. But as a
practical matter, was it proper and logical -- is it
proper and logical for either a clinic, because this
question asks you about both the clinic and the two owners
of the clinic, was it proper and logical for a clinic to
pressure and influence and threaten dentists to do things
that would be good for profits? Absolutely not. A
reasonably prudent clinic or operator of 50 clinics would
not be pressuring and threatening dentists, would not be
telling dentists, "these are the risks that you have to
conceal ." That's negligent behavior.

Wul d a reasonably prudent -- would it be proper
and logical for either a clinic or a conpany that's
operating 50 clinics, would it be logical and proper for
either of those to have a quality of care programin place
to make sure that the children are being treated in an
appropriate fashion and only receive that care which is
necessary? You bet it would. That's what a reasonably
prudent clinic or operator of 50 clinics would do, but
they didn't, neither one of them

The answer on whether the clinic and A d FORBA
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and New FORBA were negligent is yes.

Again, sticking with our pattern: "Was the
negl i gence you found a proximate cause of injury to
Jereny?" And | don't want to be a broken record but
there's no question that Jereny was treated to get himin
and out quickly. That's what all those four separate
visits of no | ocal were about, right? There's no question
he was inproperly restrained three different tines, twce
on the first visit and once on the third. There's no
guestion that he had unnecessary treatnent, and |'m going
to get intoit inalittle bit, but I"lIl just give you a
preview. We'll take the world-renown orthodontist who got
his pediatric certification however many years ago he did.
You may or may not renmenber we were | ooking at sone X-rays
and he was conparing tooth A and tooth J, which are the
first ones on either in the top, to tooth B and I, and he
was trying to nmake the point that "look at how bad teeth B
and | are.”" And as | said fromthe beginning, Jereny did
need to see a dentist; he did, okay? But what he told you
was when you look at A and J, that's how good and heal t hy
teeth are supposed to look. That's what he told you. And
sonme of the fillings that Jereny received were on teeth A
and J. You heard Dr. Aman tell you that the x-rays for
teeth J, Kand L are clean. There's no question that

Jereny suffered fromthis FORBA way or the hi ghway nodel
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and it was negligent for this clinic and these operators
to be doing what they were doing. The answer to that is
yes on every single visit.

And there are a total -- just to put things in

perspective, we have a total of six visits, and |I'm going

to get to themin a mnute on the mal practice. Wll, we
can't see that. 1'Il get to it in a mnute.
Now, sane question: "D d any of these

i ndi vidual defendants participate in Ad FORBA' s
negl i gence?" Wo do you think nmade the decision not to
have a quality of care progran? W do you think was
applying the pressure? Wo do you think was carrying out
the term nations when they weren't treating the FORBA way?
It was these gentlenen. They absolutely participated in
A d FORBA' s negligence.

Ckay. Malpractice... malpractice is negligence
commtted by a doctor. Sone states have |aws that just
call it negligence; other states have negligence for
non-doctors and mal practice for doctors. And nal practice
is sinply a doctor failing to act like a reasonably
prudent doctor would have acted under those sane
circunstances -- | expect that's what you're going to be
instructed -- or acting in a way that a reasonably prudent
denti st wouldn't have acted under those sane

ci rcunstances, all right?
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So we know, for exanple, and you've heard a | ot
of testinony about standard of care. Let ne just go to
sone basic standard of care concepts because none of these
are in dispute, right? Restraints are not appropriate for
routine care. W heard that fromthe esteened,
wor | d-renowned former president who says the A A P.D
doesn't know what they're tal king about, who doesn't agree
with any of this, their own guy, their academ c, the guy
who doesn't treat kids says "restraints are not
appropriate for routine care."” Wether you like it or
not, you did hear fromDr. Slack, the only dentist who
actually practices day in and day out on children, that
restraints are only appropriate in energencies, and as Dr.
Bonds told you, he confirnmed that and he said "they're
only appropriate as a last resort after all attenpts have
been made to try and obtain a child' s cooperation." But
we know Dr. Mueller didn't want himdoing that. "Put him
in. Don't try to calmthemdown. Don't try to get their
cooperation.”

W know a standard of care requires a dentist to
use local anesthesia if there's a chance that a patient
m ght feel pain. |[If you're going to drill into the
dentin, it's a nedical certainty the patient is going to
feel pain, and the standard of care requires the use of

local. By the way, if your dentist doesn't conply with
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the standard of care, he's commtted nmal practice. That's
t he concept.

St andard of care establishes you have to exam ne
and confirmthe need for treatnent before drilling. Now,
| want to just stop on that for a mnute because there's a
little bit of sleight of hand going on by one of the
defense | awers, and | just want to zero in on that for a
m nute. Wen you get to Exhibit Nunber 199, which is the
copy of the chart, or 200, which is the original, okay, it
is certainly true that on May 23rd, 2006, when Dr. Bonds
first saw Jereny, he circled on the hygi ene report,
"Conplete oral exam™ right, and then on that sane day, on
the operative report, he circled "no limted oral examto
confirmthe treatnment plan.” Well, you wouldn't do a
conplete and a limted on the sane day, but when you get
to a point in the future, whereas Dr. Aman told you, Dr.
Bonds is the one that diagnosed the need for these
fillings; "I"'mjust the one that did it;" that's what he

told you. He alnost let the cat out of the bag right

there; all right? "He diagnosed it; I'mthe one who did
it." This form when you're not the doctor who does the
treatnent plan, let ne get toit... I'"mgoing to try to

zoomin... okay. This is August 31st, 2006. "Yes or no,

did you performan L.OE to confirmthe treatnent plan

and rule out other conditions."
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Now, they took the stand and said, "Ooh, ooh,
you're just m staken about that. This only relates to
energencies.” Well, if this only related to energencies,
then why would they be performng a limted oral examto
confirma treatnent plan? |If it's an enmergency, there is
no treatnent plan for an unantici pated energency. There's
not. This is for when sonebody el se does a treatnent
pl an, he has a duty to examne himto confirma need for
that treatnment. That's what that neans. And he didn't do
it.

So not exam ning before you drill is a violation
of the standards of care.

Dr. Bonds told you "it's a violation of the
standard of care to restrain a child if they have an
el evated heart rate.” North of 150 is elevated. North of
200 is off the charts. And he did both. "Not supposed to
drill if they've got an elevated heart rate" and he did
both. 1'Il get to the details in just a second.

Standard of care according to Dr. Bonds says "if
you're going to restrain a child wwth a papoose, give the
parent the option to cone back.” He didn't. Standard of
care says "docunent inportant facts in clinical notes.” |
want you to go back and | ook at all the clinical notes
that you can find in that original, or the copy, and you

make what ever deci sions you want to nake about the
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clinical notes, but they're supposed to be there, if in
fact they observed things and they found things that were
inportant to the care.

Standard of care also requires that a doctor
fully and fairly disclose all known risks, right? It's
not acceptable if | have, if | need heart surgery, for ny
surgeon who is the head of the best heart surgery in the
world to say "I've never had a problens, so there are no
risks." So that doesn't work. He has an obligation to
tell me what's out there and when the preem nent
organi zati on says there are risks repeatedly and
steadfastly, they have an obligation to say that. Their
own expert acknow edged that. |It's not even in dispute.

You have to tell them that. Let them nmake their own

decision. It's not up to you to decide.
So I'"ll tell you what, it mght be easier to go
back through the treatnent dates because | want to -- this

is the point that | want to get to the detail on these
treatnents, okay? The answer to this question is yes on
all three, and we're going to go through that detail right
now. My 23rd, 2006, Dr. Bonds restrains Jereny for
routine care. That's the hygiene portion of the visit.
Al right? Restrained Jereny when there was no infection
or abscess or energency or pain or disconfort, right? He

did that during the operative portion of his visit. The
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i dea that he had to have that care right then and there is
nonsense. He'd been on penicillin for about a week,
right? He had no infection. The reason -- if you have an
out -of -control infection, yes. But if you're on

medi cation, then guess what? It is in the child's
interests to spend a little bit of tine with himto see if
you can't calmthemdown. It is. Rght? He didn't do
that. He just put himin the papoose. He conceal ed the
risks of the restraints. He didn't get a diagnostic X-ray
of the one tooth. You heard these people say "if you can
get a diagnostic X-ray, get one." But he pulled the tooth
w thout knowing if it's abscessed or infected or -- you
can't see it. He violated the standard of care.

It is certainly true that hygi ene report says
they put himin a papoose. Dr. Bonds told you, if we
accept his custom and habit, which he devel oped over the
expansive tine period of 30 days -- because that's how
|l ong he'd been a dentist, 30 days, he had this custom and
practice and habit, if we accept what he says is true,
you' re supposed docunent and nonitor the vitals. W don't
know how | ong he was restrained during that visit. W
don't know if his heart rate was 50 or 250. W don't.

He didn't allow Jereny's nother in the room
Al'l these were violations of the standard of care that

were the proxi mte cause of the injury. |I'msorry, you
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don't put sonebody in one of these devices unless it's
absol utely necessary. It wasn't absolutely necessary.
You don't put themin one of these devices unless you've
tried everything el se and we know they were trained not to
try everything else. So when he gets on the stand and
says "Trust ne, | tried everything else,"” that's nonsense.
Naveed Aman, August 31st, 2006. That's the date
that we had the four pul ps, pul potomes, and the four
crowns, okay? They can accuse us all they want of what
the X-ray shows or doesn't show, but Dr. Aman testified
that he couldn't see any decay on those X-rays, right?
Dr. Slack said she didn't see any decay on those X-rays.
Now, this is a little interesting piece right
here on this, these four pulps and four crowns, and this
is the one area that | do want to show you one piece of
evidence and put it up on the screen. That's in evidence.
That's Exhi bit Nunmber 7. M. Hul sl ander says "Boy, how
cone they don't have a single zinger?" Exhibit 7 is Dr.

Knott's e-mail to the doctors on the pulp crown ratio.

"In ny treatnment plans, | like to reserve pul potom es for
those teeth that are obvious on X-ray." Right there. So
if he can see it on the X-ray, then he'll put it on his

treatnment plan. Right? He goes on to say "but |
personal ly believe any tooth with a crown needs a pul p."

That's what he's saying in this next sentence. Down here
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at the bottom "However, | do not want to nmake ny
i ntention obvious."

Wiy would a legitimte doctor be instructing
ot her doctors that if you can't see it on X-ray, hide your
i ntenti ons about what you're going to do? I|I'msorry, if
that's not a zinger, there is no such thing as a zinger.
What it goes on to say, the best part of this, "So unless
it's obvious on X-ray, | only chart the tooth for an
S.S.C., and that's what Dr. Aman did, "N S.P. question
mark." "l thought it needed a crown. | just wasn't sure
about the pulp." "At the time of treatnent if | perform
t he pul potony,"” which we know he did, "ny progress,
treatnent” in parentheses, notes, indicate, justify the
need for CP.E." Have you seen those letters before?
That's what he did. He couldn't see it on X-ray, he was
trained to do a pul p whenever he did a crown, and this
gentleman told these doctors, "Hi de your intentions and
when you're done, just put C.P.E. so you can say," "Hey,
when | was drilling, that decay was in the pulp.” That's
what Dr. Aman did on this visit, absolutely commtted
negl i gence.

Koury Bonds, COctober 11, 1006. This is the
epi sode --

M. FIRST: W were given strict tinme limts by

the Court, and | think we're over now.
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M. LEYENDECKER: |'m getting cl ose.

M. HULSLANDER: W were limted.

THE COURT: Yes, but the defendants had two
hours and the plaintiffs had one hour --

M. HULSLANDER: |It's over one hour.

THE COURT: You're going to have to wind it up

shortly.
M . LEYENDECKER: Ckay. Thank you, your Honor.
Each of these defendants, no |ocal, unnecessary
fillings, unnecessary pulps and crowns, nalpractice on

every date.

This Question 16 relates to -- relates to
damages, okay, and this may be the toughest issue in the
case. You're going to be asked to conpensate Jereny for
his damages, if any, that you find caused by this w ongful
conduct. Conpensate just neans balancing the harmw th
t he amount of noney so that the two are in step: Small
harm small|l danages, |arge harm |arge damages. | happen
to think this is not a few thousand dollars worth of harm
nor do | think it's mllions of dollars worth of harm
think it's in the mddle. So the way | look at this is --
and these are just ny beliefs, right? You're free to do
what ever you think is right, if anything.

| think it's $50,000 per unnecessary restraint;

it's $20,000 per this no local, which we know they did on
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four different occasions, and | think it's $10, 000 for
unnecessary treatnent on a tooth, right? This first
visit, two unnecessary restraints. Second visit, four
unnecessary pul ps and four unnecessary crowns... four
teeth. 1'mgoing to call that $40,000. Visit three,
restraint, no local, elevated heart rate, three
unnecessary fillings, J, Kand L. That's testinony you
heard, corroborated in part by both Dr. Aman and their
expert, so we have a $50,000 restraint; a 20, no |ocal,
and three unnecessary treatnents... that's $100, 000.

This last, October 23rd, that's tooth A
unnecessary per their own expert, no local, $30,000. The
next two are sinply no | ocals where we've acknow edged
t hose teeth had cavities and needed to be treated but the
pain, no local, caused there by the drilling into the
dentin, the pain, | think is $20, 000.

You -- that's your domain, absolutely. | think
it's the hardest issue in the case. It's how you put a
dollar figure on what a three-year-old goes through when
he's treated unnecessarily and in an abusive fashion.
It's a tough question but that's what | think and that's
how | anal yzed it.

Next question asks you about percentage of
fault, and percentage of fault in ny viewis sinple:

Either A d FORBA or New FORBA has the lion's share, so for
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every one of these questions, AOd FORBA should be 60
percent; the dentist should be 30 percent and the clinic
shoul d be 10 percent, across the board.

Question 18: "D d any of these defendants act
with reckless disregard?" R ght? That just neans were
t hey engaged in conduct -- was the dangerous situation
that Padula told you did exist and if that dangerous
condition existed, was it likely or nore probable to cause
soneone to suffer an injury? Yes. Corporations illegally
owni ng dental clinics are calculated to cause an injury
and every one of these people knew that that dangerous
condition existed and they were reckless in allowng it to

go forward.

Last two questions: 1'll conbine it down to one
and give you ny thoughts. It's punitive damges, okay?
Puni tive damages are not to be taken lightly. It's

entirely in your domain, but I want you to keep two
thoughts in mnd on punitives: | expect the judge is
going to instruct you it's not designed to conpensate
Jereny. That's not what punitive danages are designed to
do. Punitive damages are designed to punish the defendant
if they act recklessly, with indifference to the health
and safety of others; they're designed to deter the

def endants and others from engaging in that kind of

conduct .
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| submt to you, in ny opinion, the facts of the
case justify punitive damages as to each and every party
in this case, and if you agree with ne and you get to the
poi nt where you're asked to award punitive damages, how
much, |'ve got one sinple thought... each of these
i ndi vi dual defendants who were putting between 300 and
$500, 000 a month in their pockets at the tinme Jereny was
going through this treatnent, | think one nonth,
$500, 000... for each of the individual defendants... and
for the doctors who frankly, in ny view, surrendered their
i ndependent judgnment by being a part of this process, |
think half a year's worth of salary, and their salary at
the time was about $150,000, so if it were ny call -- and
it's not; you guys can award zero, you can aware |ess than
this, you can award nore. This is entirely your call. M
view woul d be that $75,000, which is about half a year's
salary for each of those doctors -- excuse nme, $75, 000,
and then $500, 000 grand each again for AOd FORBA...and for
the Syracuse clinic. |It's entirely your domain.

I f you think punitives are not appropriate, you
aren't not going to get to this question, right? It's
just that sinple. |If you get there and you think I'm
crazy, this is nore than necessary to punish or deter, you
do whatever you think is right. This is your call.

This is an inportant case and you have an
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opportunity to decide: Do you want corporations
i nfluencing your doctors in this community or not?

Thank you.

THE COURT: Thank you, M. Leyendecker. All
right. W're going to take about a fifteen-m nute recess.
| have to reviewwith the | awers the charge.

Your |unch should be back there, so you can
start working on it and I'll have you cone back in as soon
as we've gone over the charge, if we need to, and you'l
conme back in here for that. | would ask you not to start
del i berating or tal king about the case until you' ve gotten
the charge on the |aw.

(Wher eupon, the jury was excused at 12:23 p.m)

THE COURT: Al right. Let's take sone tine to
address the charge and the verdict sheet.

Let's start with the verdict sheet so | can have
copies made if there are any changes that need to be nmade
to that.

M. FIRST: This is not for objections or
exceptions or it is?

M. STEVENS: There's a prelimnary issue, your
Honor .

THE COURT: \What's that?

M. STEVENS: Well, there was a materi al

representation nmade, a material m srepresentati on made by
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M. Leyendecker that was so serious that it required an
explicit curative charge. M. Leyendecker took the

Exhi bit 1043, a picture of Jereny Bohn, smling as a young
child, and handed it to the jury and asked for perm ssion
to circulate it and the Court gave perm ssion to circul ate
it and it was handed around to each juror and they | ooked
at it. He told the jurors this was taken a few nonths
before Jereny went to Small Smles and clearly the picture
doesn't show decay in the teeth and M. Leyendecker nade a
coment to the jury to denonstrate the inportance of that
picture and what it shows. |In fact, the record in this
trial, page 1631 of the trial transcript, shows that this
picture was identified by Jereny's nother, Kelly Varano,
as a picture depicting Jereny at age two, and in fact she
said it twce.

Now, throughout the course of this litigation,
we' ve sought the picture of Jereny froma rel evant age
because he was three years and ei ght nonths when he cane
to Small Smles and there are no pictures depicting his
front teeth during that period. M. Leyendecker is now in
a way, intentionally or otherw se, he showed the jury a
phot ograph and told themthat this is fromjust a few
nmont hs before. This is the type of -- it's sonething that
requires a curative charge or a mstrial, your Honor.

This is --
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THE COURT: [
St evens.

M . STEVENS:

egregi ous because it's in the record,

under stand your point,

There were others but this one was

and she testified to that tw ce.

THE COURT: | under stand.

M . STEVENS: Thank you.

THE COURT: | did hear M. Leyendecker say that
it was a photograph taken a few nonths, | think were the

words that he utili zed.

Mr.

fromhis own client,

The record reflects that the

testi nony was that the boy was two. Does that

and zero nonths, does that

it eight nonths? |Is that a material

mean two

mean two and twel ve nont hs?

m srepresentati on?

don't think so. W don't have specific information on

t hat . | also note that

m srepresented, at |east ny recollection of the testinony,

I thi

nk every counse

facts during their closing argunent, so your notion is

denied. Anything else?

M . STEVENS:

A picture is really worth a

t housand words and claimng that --

THE COURT: You nade your point and |

okay?

M . STEVENS:

Respectfully except and

respectfully nove for a mstrial, your Honor.

THE COURT: Ckay.
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el se?

M. FRANKEL: Verdict sheet.

THE COURT: M. Leyendecker, | gave you ny copy.
Wth respect to the verdict sheet, any objections,
requests to change? Start with plaintiffs?

M. FRANKEL: As to the verdict sheet, your
Honor ?

THE COURT: Yes.

M . FRANKEL: Not hi ng, your Honor.

THE COURT: d d FORBA?

M. FIRST: Yes. W have objections. Your
Honor, as we indicated in the charge conference, |
respectfully submt that the way the jury sheet is set up
in ternms of ny individual clients' so-called
participation, it's an incorrect reading of the |aw and
actually the question should be posed as to whether or not
they violated whatever particular provision or torts that
is involved. It shouldn't be broken down the way it is.
The Court's talk in terns of participating in the context
of when a corporate officer can be held liable for the
torts of the corporation, and they say if the officer
participated, then he can be held liable. But they also
go on to say in every one of the cases we've seen, that
the cause of action is the underlying theory, whatever it

is, battery, negligence or statutory violation, and to
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submt it to this jury in this way is m sl eading and not a
correct -- and prejudicial to us also, when it cones to
the percentages that are assessed l|later, and they are not
included in the percentage breakdown, so | woul d object
and except to the jury verdict sheet in that respect.

Qovi ously, we have substantive objections to a nunber of

t hese being submtted to the jury. | don't know if you
want us to address that now because we have -- relative to
nmotions to dismss and the I|ike.

On the pain and suffering part, there should be
a cutoff date. It says up to the date of the verdict, and
we have an end date that's been essentially stipulated to
inthis trial and it's not reflected by the jury sheet.

Wth respect to the punitive damages, | think
that ought to be a two-step process. Al the case |aw
that I'mfamliar with supports that. | would except to
that portion that allows punitive damages, nunber one, for
a yes/no question to be awarded and al so for anobunt.

Those are separate questions that should be done
separately.

Also with respect to the order of the verdict
sheet, | would except to the order that the Court has
because | would respectfully submt that the mal practice
clains should be posed first because they are dispositive

of the other clains. |If the jury should find that Jereny
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was treated in accordance with the standard of care, then
t he other questions, particularly the proxi mate cause
guestion, becones academc. So the way we proposed and
the way | -- the reason |I'm excepting is because the Court
doesn't set it up so that the malpractice clains are
addressed first and if the jury should find in favor of
the doctors, | respectfully submt that's the way it
shoul d have been done.

And with respect to the phraseol ogy "proxi mate
cause,”" | think the courts have indicated that that
gquestion should be posed to the jury not with the | anguage
proxi mate cause but with the | anguage, a substanti al
factor in bringing about injury to the plaintiff, and we
except to all portions of the proxi mate cause questions
that don't assert that | anguage.

Thank you.

THE COURT: Thank you, M. First. M.

Hul sl ander ?

M. HULSLANDER: Yes, we adopt the sane
objections as M. First has stated. As | see it, we've
essentially adopted the plaintiff's subm ssion with a few
changes. It's incunbent upon this jury determ ning
whet her these dentists commtted mal practice in the first
instance. Dentists were the only ones with contact with

this child and if they didn't commt nal practice, then
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there can be no injury and there can be no, absolutely no
violation of any other |aw or cause of action, so,
incorporate M. First's objections. | join in them and
ask that they be changed.

THE COURT: Anybody on behalf of the dentists?

Ms. MARANGAS: Yes, your Honor, we have verdi ct
sheets that have been submtted on behalf of our clients.
W initially submtted a conplete verdict sheet on Cctober
4th. Along with that, we submtted two separate verdi ct
sheets that were proposed as verdict sheet one and verdict
sheet two, consistent with our prior sequencing notion.
Thereafter at the request of your Honor, all the
def endants submtted a subsequent verdict sheet. W would
i ke to have those marked as Court exhibits and take
exception to all the questions on the current verdict
sheet that are inconsistent wth the proposed questions
put forth by the defendants in this case.

M. STEVENS: And we respectfully adopt the
obj ections, exceptions and argunents nmade by M. First and
M. Hul slander. W urge the references to quote, a cause,
cl ose quote. It should be quote, a substantial factor,
cl ose quote on the jury sheet. W object and except to
the nanes of Dr. Bonds, Dr. Aman and Dr. Khan being even
listed in the punitive damages section for the reasons

we' ve di scussed. W object to the battery claimon the
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verdi ct sheet without the consent predicate, and that's
it.

THE COURT: Thank you, M. Stevens.

M. FIRST: If I may, | would like to add one
nmore part to ny objection and exception of the verdict
sheet. To the extent that the verdict sheet indicates the
Court has ruled as a matter of law that there was a
viol ation of Section 1203 of the Limted Liability Conpany
Law, | would except to the Court's jury verdict sheet, and
| also, as we discussed in the precharge conference, we
believe that any violation of Section 1203 is part of the
negl i gence allegation and there shouldn't be a separate
line itemfor that in the jury sheet. |It's part of
negligence; it's been construed as by the Court, and we
disagree with it as a negligence per se, and as such it
cones within the rubric of negligence and should be just
charged as negligence on the verdict sheet.

THE COURT: Thank you.

M. FIRST: Thank you.

M. STEVENS: Not to belabor a point, but it
wll take three seconds. Your Honor, even if two years
means two years and el even-and-a-half nonths, and the
m srepresentation was nmaterial and egregi ous.

M. HULSLANDER: W adopt M. First's newy

stated objection as well.
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M. STEVENS: W adopt as well. Thank you.

THE COURT: As all parties know, | met at length
wi th counsel Sunday for four-and-a-half hours to work on
the verdict sheet and the jury charges, that during the
course of this trial, the Fourth Departnent issued a
deci sion which took out sonme of the causes of action. |
asked counsel to submt new verdict sheets and your
proposed charges to nme, which | received, | believe, on
Friday, |last week, and | considered the proposals. | note
that the defendants' version of the verdict sheet was
al nost 100 pages and during our charge conference -- and |
al so asked counsel to neet with each other on Saturday
before the Court nmet with you in an effort to try to see
if an agreenment could be reached with respect to the
charges and the verdict sheet.

| recall M. Hulslander saying in chanbers that
he thought that was possible, that a |lot of what the
plaintiff had included in their charges in chief were
okay. Wth respect to the legal argunents that counsel
make, the Court has considered them and in determ ning
what the charge should be and how the verdict sheet should
| ook, | disagree with the viewpoint that in the absence of
mal practice, none of the other causes of action stand, and
so the Court notes the exceptions but is going to stick

with the verdict sheet as prepared.
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Ckay.

Everybody has al so had an opportunity to view
the copy of the proposed charge, which again is a draft in
| arge part but pretty consistent with what 1'mgoing to
charge the jurors.

|s there anything other than the argunents, the
| egal argunents that you nade that you want the Court to
address before | bring the jury back for the charge? M.
Frankel ?

MR. FRANKEL: Your Honor, we have three points:

One is in the instructions on battery, Page 8 of
the |l atest version, the next to |last paragraph, it starts

"if you find the defendant Dr. Bonds committed a

battery..."

THE COURT: Yes.

M. FRANKEL: There is a clause in there that
we, | think we submtted as a proposed clause that we

believe nmay be a msstatenent of the |law and we recommend
that it be deleted and that clause says, "or that

def endant provided insufficient information upon which
Jereny's parents could have fornmulated an intelligent
consent." The words -- | believe that |anguage is closer
to an infornmed consent than a battery, that a battery is
no consent and no consent can be when it's fraudulently

obt ai ned.
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THE COURT: | did find that specific |anguage
[ast night in the P.J.1. 3.3 in the commentary, which is
why | left that |anguage in there. However, if you're
wthdrawing it, it will be -- but | specifically saw that

referenced in the commentary under 3.3, but | wll take
t hat out.
M. FRANKEL: The --
THE COURT: It was 2:30 in the nmorning and maybe

| wasn't reading correctly.

M. FRANKEL: | think you were reading
correctly. In paragraph 2.70, proxinate cause, Page 10 of
this.

THE COURT: Ckay.

M. FRANKEL: The first sentence is probably
historical or so. It is limted to negligence.

THE COURT: And |I've added nedical mal practice
and/or G B.L. 439.

M. FRANKEL: | think all the proxi mate cause
i ssues, however many there are, four or five, | think, are
governed by the definition of proximte cause.

THE COURT: M law clerk al ready pointed that
out to nme, that | left that out, but in the battery
charge, | think there is -- the battery charge itself
i ncludes proxi mate cause, so | just added in the nmed mal

and/or G B.L. 349.
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M. FRANKEL: GCkay. Wuld it also be the 1203?

THE COURT: Ckay. Al right.

Thank you. Anything el se?

M. FRANKEL: The last point is in paragraph 11
the instruction on stipulation of facts: That one | have
spoken with opposing counsel -- | think that should cone
out. In other words, they have stipulated that the clinic
is liable for the conduct of the dentists. The jury, if
they're going to find clinic liability, it's for sone
ot her reasons, not for vicarious liability. W wll ask
the Court to enter a judgnent against the clinic if we get
findings against the dentists based on the stipul ation,
but I think the whole point of that stipulation was to
avoid the jury evaluating the clinic's conduct based on
the dentist's conduct, so that when -- if we get a finding
that it was the clinic on any of these issues, it's
separate and apart fromvicarious liability. And so as |
read the stipulation, it's telling the jury you should
i npose vicarious liability. You should -- anything the
dentists did, you should find is the clinic's
responsibility, and I think that would be sort of the
opposite of what | believe we were all trying to
acconplish in the way we were doing it.

THE COURT: Ckay, what does defendant's counsel

say about that because again this is sonething that we
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tal ked about at the -- | can't renenber whether that was
Sunday or that was sonething we tal ked about yesterday. |
think it actually was yesterday and Sunday.

So is it your position that what | have |listed
under stipulation of facts, and | did one as a
stipul ation, but one was nore as an instruction, that that
shoul d conme out of the verdict sheet?

M. HULSLANDER: |'mpersonally fine with it out
of the verdict sheet. I'mfine with it out of the verdict
sheet .

THE COURT: Ckay. Dennis?

M. FIRST: | don't have any interest in that,
so that's why I'm --

THE COURT: M. Stevens?

M. STEVENS: Looking for it, Judge.

THE COURT: It's on Page 11.

Ms. MARANGAS: Thank you, your Honor.

M. STEVENS: GCkay with us that it's out.

THE COURT: Okay. The shorter the better.

M. FRANKEL: That's all | have, your Honor.

THE COURT: Al right. M. First?

Ms. MEYERS: Your Honor, if | may approach?

THE COURT: Yes, you nay.

Ms. MEYERS: Wth respect to the charge, the Ad

FORBA defendants woul d take exception first to P.J.I. 1:41
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wei ghing testinony. The Court has omtted sections of
that charge, and we woul d take the position that those
sections should be in. W take exception with that.
Specifically the portion: "You bring with you to this
courtroomall of the experience and background of your
lives. In your everyday affairs you decide for yourself
the reliability or unreliability of things people tel
you." And also at the end starting with "if it appears
that there's a discrepancy in the evidence."

THE COURT: (kay. Before we go on, as | told
counsel before, because of the length of the argunent

today and the charges and ny general view is that the jury

shoul d focus on the substantive provisions, | tend to
exclude parts of the boilerplate clauses. | recognize
that the P.J.I. has themin there. Does everyone el se

take that sanme position, that they want ne to include
t hat, because technically, M. Myers, you're correct; it
is part of the P.J.1., but | think sonetinmes you want the
jury to focus on the substantive piece and by the tine we
get there... So is there a consensus that | should put
that in? Anyone else want that in?

M . HULSLANDER: Yes, Judge.

THE COURT: It's going in.

M. HULSLANDER: Not just 141. You've taken

stuff out of all the standard charges that | think al
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should go in. The P.J.I. Commttee puts a lot of tine
into these and every judge reads them and | think they
shoul d be read.

THE COURT: Al right. | understand. Ckay.

Ms. MEYERS: W would al so take that position.
In terns of the adverse inference charge, we woul d take
exception to the charge in total, and as we stated in our
nmotion paper, we feel that it's highly prejudicial to the
A d FORBA defendants and I won't reiterate those argunents
because they' ve been nade on the record already, but we
woul d take exception to that charge.

M. HULSLANDER: Judge, don't we have an
agreenment on that, that that shouldn't be -- there was no
di scussion at all about the formissue --

THE COURT: Well, we tried to reach an agreenent
with respect to that yesterday but the defendants declined
to accept the ternms of the proposed --

M. HULSLANDER: M. Leyendecker did --

THE COURT: -- the ternms of the proposed
agr eenent .

M. FIRST: | told Kevin yesterday that woul d be
fine. He may not have translated that to your Honor.

M . LEYENDECKER: No, you said you'd think
about. In typical Dennis fashion, "Let ne think about it.

Let ne think about it." That's what | heard from you;
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l"msorry. |If you wanted --

M. FIRST: That's not so.

M . LEYENDECKER: That's what you said: "Let ne
think about it,"” in typical Dennis fashion. "Let ne think
about it."

M . HULSLANDER: There was no discussion at al
about performance review in sunmmtions. None.

M . LEYENDECKER: Take it out, okay? Fair
enough. Kevin makes a reasonable point. But let's be
clear, you didn't say --

M. FIRST: | did.

M . LEYENDECKER: You didn't.

THE COURT: Nobody notified the Court. That was
a subject of a discussion yesterday. Everybody knew | was
wor ki ng on the charge last night. | was getting e-mails.
| think M. Hi ggins sent one at 3-sonething. | was asleep
for that one, but the e-mails were com ng back and forth
all night long fromall of you guys with respect to the

charges and the verdict sheet and nobody told ne that.

Ckay.

M. HULSLANDER: So is it out?

THE COURT: It's out.

Ms. MARANGAS: Thank you, your Honor.

Ms. MEYERS: Thank you. Wth respect to the
burden of proof charge, | recognize that the 1:23 charge
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is in there but defendants al so requested the burden of
proof, clear and convincing evidence charge al so be

i ncl uded based upon the battery cause of action, which in
this particular case, the basis is fraud; the GB.L.
clainms and the punitive damages clains, so we woul d take
exception to the om ssion of that charge.

Wth respect to the CGeneral Business Law, we
woul d take exception to referring to the plaintiff as
sinply Jereny. W'd ask that his full nanme or plaintiff
be inserted.

W take exception to the charge in total and
al so we would ask that the portion starting wwth "a
deceptive act or practice,”" is a representation or failure
to disclose a fact as likely to mslead a reasonabl e
consuner acting reasonably under the circunstance, the
el ement of consuner-oriented conduct does not require
plaintiff to show that defendant commtted the deceptive
act repeatedly to plaintiff or other consuners. Plaintiff
i nstead nust denonstrate the act or practice had a broader
i mpact on consuners at large," we would ask that that not
be read --

THE COURT: |Is that not a correct statenent of
the |aw --

Ms. MEYERS: Well, the charge 225, if you | ook

at that charge, what should be read to the jury is the
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el enents of the law, which you have in there. W don't
take exception to that, and then how the facts of this

case apply to the elenents of the law, so | would -- we
woul d object to that additional |anguage in there.

And | would note that the defendants have
requested and marked as an exhibit a request on this
charge, so we would ask that it be charged as defendants
had request ed.

And this, unless the Court would like ne to go
t hrough each one, in each one of the battery, the General
Busi ness Law and in the negligence per se and negligence
charges, there's a section charging on concerted action.
W woul d take exception to that.

THE COURT: | believe that was in your proposed
charge, that that be included -- | take that back.

Ms. MEYERS: That was not in our proposed --

THE COURT: You had sone proposed | anguage in
t hose charges that --

Ms. MEYERS: Yes, the concerted action. First
of all, I think we would take the position that it
m sstates the |aw.

THE COURT: You had | anguage that a person or
entity also may be liable for violation of General
Busi ness Law 349, using that as an exanpl e where such

person or entity encouraged the violation and such
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encour agenent was a substantial factor in the cause of...

Ms. MEYERS: | believe that's the aiding and
abetting | anguage that the P.J.1. provides for, but the
concerted action |l anguage that's in here is not froma
standard charge. | believe it was crafted -- a suggestion
of the plaintiffs, a nodification of the charge by the
plaintiffs which has been adopted by the Court, and again
we woul d take exception to that | anguage as we feel it
m sstates the |aw.

In addition, that it's not appropriate in the
CGeneral Business Law, under General Business Law, as well
as its placenent. They're charged twi ce on concerted
action. You have it in both under the General Business
Law and then you have a separate section of it, so we take
exception and object to that as well.

Wth respect to the battery charge, again, we
woul d take exception to that charge in total, and nore
specifically, | think a portion of this has been covered
by M. Frankel. | understand that the Court is going to
be omtting the proposed | anguage or that defendant
provided insufficient information upon which Jereny's
parents could have fornulated an intelligent consent.

Def endants woul d, just for the record, object to that
| anguage and take exception to it.

THE COURT: It's out.
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Ms. MEYERS: Ckay. And then also in that sane
par agraph, by perform ng dental procedures on plaintiff
wi thout the consent of his parents, in this particular
case, the claimis not that it was w thout the consent of
his parents but that the consent was fraudulently
obtained, so | would submt that that |anguage -- we take
exception to that |anguage as not being appropriate.

Again, the same issue arises in the battery with
the concerted action. W would take exception to that.
It's Paragraph 3 of the Court's proposed charge.

Goi ng back to our exception on the | anguage,
that the procedures were perfornmed w thout the consent of
the parents, in Paragraph 4, the Court also states Dr.
Bonds commtted a battery by perform ng dental procedures
on himw thout the consent of his parents and that the
consent forns and statenents presented to his parents were
fal se; we would take exception with that and woul d request
that that |anguage be stricken and not read.

Wth respect to the paragraph where the Court
sets forth the defendant's position, | note that sonme of
our proposed changes were made but we had al so requested
that the Court charge that defendants claimthat they
appropriately advised Jereny's parents, not just that
claimthey advised Jereny's parents of the risk for the

dental treatnent provided and Jereny's parents consented
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to the treatnent. Again, | note in that paragraph as well
as all the paragraphs where Jereny's nane is used, but we
woul d take exception to not utilizing the word

"appropriate"” as we submtted it should be utilized there.

In Paragraph 7, the |ast paragraph of the
battery charge, it reads, "if you find the defendants New
FORBA or A d FORBA encouraged such battery or acted in
concert, then you will find that A d FORBA are al so
liable.” | would submt that should read, "If you find
t he def endants New FORBA or O d FORBA encouraged such
battery and such encouragenent was a substantial factor in
causing the battery, then you will find." That is the
| anguage for aiding and abetting that's set forth in the
P.J.I., and | believe actually that's the |anguage that's
used by the Court later in the charge, but again we would
t ake exception to the om ssion of the phrase, "such
encour agenent was a substantial factor in causing the
battery."

Wth regard to the negligence per se charge,
which is nodeled after P.J.1. 2:25, we would take
exception to the charge in total and also to the ruling,
and we woul d al so take exception and object to the Court
charging that as a matter of law Add -- that A d FORBA
violated Limted Liability Conpany Section 1203 because

Od FORBA was the true owner. W would ask that it just
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state owner of the Syracuse clinic.

The limting instruction that the Court has
indicated it will give on the A A P.D. guidelines, the
Court has indicated and | think correctly that it wll
charge the jury that the violation of those guidelines do
not establish proof of mal practice. W would ask that the
Court include | anguage that "the instructions are
gui del i nes and not standards of care."”

Wth respect to the conparative faults, and
specifically reckless disregard charge, 2:275.2, we would
t ake exception with the omssion that the plaintiff has
the burden of proving by a preponderance of the evidence
that the plaintiff's burden should be set forth.

THE COURT: That is in the standard charge, but
because plaintiff is the only party with a burden of
proof, and | have burden of proof separately stated in
here, are you asking ne -- in sone places you don't want
me to duplicate but in other places you do, so... but it
is in the standard charge, so I'mgoing to include it.

Ms. MEYERS: On the duplication issue, it's also
because it msstates the |law, which actually brings us to
the concerted action charge, which is nodeled after
2:275.3 and nodified fromthat charge. W would again
t ake exception to the charge in total. W feel it

m sstates the | aw and we would al so, for the reasons
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stated by M. First, take issue and exception wth the
jury being charged that the individual defendants if they
participated in a common plan or further such plan by
requesting assistance or encouraging the violation, they
would be liable. As we've placed on the record, we feel
that it's not their participation in the acts but that
their individual act should be what is considered by the
jury and whether they individually were negligent, not if
they were participating, and so we woul d take exception to
t hat | anguage.

THE COURT: Isn't that concerted action? | nean
if you basically say unless they-- there's no such thing
as concerted action? If you're telling ne they violated,
what do we need concerted action for?

Ms. MEYERS: You can have -- first of all, they
woul d have to find that they actually -- they engaged in a
tort. A concerted action, a person is engaging in a tort.
You're just asking if participation --

THE COURT: You're asking ne to charge that they
violated the statute instead of that they were part of
this schene here, and I'msaying to you if they viol ated
the statute, what do we need concerted action for? Wy is
there a separate clain? Are you saying there is no such
thing as a concerted action clainf

Ms. MEYERS: | think that the Court is
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m sunder st andi ng our argunent. The liability of these
defendants is for their own individual acts. It's not if
Od FORBA conmmitted a tort and they were participating in
Od FORBA's -- in AOd FORBA's acts that they are I|iable.
It's their own individual acts. And | would submt if you
don't need concerted action -- if concerted action
liability and participation are one and the sane, then --
the Court -- | would read fromthis -- thinks they're two
different things because they're charged two different
ways. But again, | would submt and I will mark it as an
exhibit the case law that we cited in the e-mail that we
had sent to you, in taking exception and objection to this
| anguage, they sent -- | believe it was on naybe
yesterday, but | would respectfully disagree with the
Court. | think they should be charged individually.

THE COURT: Ckay.

Ms. MEYERS: Wth respect to P.J.1. Section 284,
damages for personal injury, shock, enotional distress and
physi cal consequences thereof, the defendants take
exception to that charge being given. Wth regard to
Section 2: 262, defendants take exception to that charge
being given as well. It's vicarious responsibility of the
famly rel ationship covered by infant. That charge and
defendant's position is appropriate where there's sone

evidence, or the Court is permtting sone evidence of the
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child's negligence and you're instructing don't |ook at
the parents' negligence, even if they may have had sone.
| submt that the defendants have been precluded from
of fering any such evidence and this charge is unnecessary
and is inappropriate.

THE COURT: | think there were sone rulings that
t he defendants were precluded fromdoing it. But |I don't
think that neant that they didn't.

Anyt hi ng el se?

Ms. MEYERS: Yes. The damages for the punitive
damages, | note that as well that there's been a
nodi fication by the Court and we woul d take exception to
that. |It's specifically an omssion. Omssion, from
t hat standard --

THE COURT: Are you saying that should be
i ncluded --

Ms. MEYERS: Not that section. There's another
section and I will have to pull the P.J.I. There's a
section that's been omtted fromthis standard charge.

And I'Il turn it over to ny co-defendants.
Thank you, your Honor.

THE COURT: New FORBA?

M. HULSLANDER: |'m going to incorporate her
objections. Also, | think the GB.L. should be, should go

in under the clear and convincing evidence --
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THE COURT: Do you have a case that supports
t hat ?

M . HULSLANDER: What ?

THE COURT: Do you have any case |aw that
supports that position?

M. HULSLANDER: No, but it's obvious fromthe
P.J.1. that the GB.L. is a fraud statute; it's within the
fraud provision, and fraud is by clear and convi nci ng
evidence. And it says deceptive act, and deceptive act,
that's fraud. Now, you've got to establish fraud
everywhere in this country by clear and convi nci ng
evi dence, so, you know, | think it doesn't take any kind
of leap at all to conclude that it needs to be proven by
cl ear and convi nci ng evi dence.

| also believe that --

THE COURT: You think there are cases, M.

Hul sl ander, that say 349 does not require clear and

convi nci ng evidence, so that's why I'masking if you have
a case to see sonething contrary to the case that the
Court saw, | would be happy to consider it.

M. HULSLANDER: | also think punitive damages
shoul d go by the standard of clear and convi nci ng
evidence. | note there's a dispute anong the departnents
about that but | ask that that be included as well.

| know that you've confirmed that you're going
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to read the standard P.J.1. with all the boilerplate, but
there's also standard P.J.I. for pain and suffering, and |
woul d hope you would read the entire pain and suffering
charge. You deleted the part where it said the plaintiff
needed to be aware of the pain and suffering and | think

t hat charge shoul d be given.

The -- certainly the limting instruction with
respect to the A A.P.D., that needs to be stated very
clearly that it's not the standard of care. You' ve let
the guidelines in, reference to the guidelines in, and
certainly they can be considered but they're not standard
care, and the jury should be told that they're not
standard of care. That's what the guidelines say.

| think the conclusion, standard boilerplate
concl usion charge, all this should be read to the jury.
And | understand that you're going to read the entire
exclusivity charge as well as the other. Thank you.

THE COURT: M. Stevens.

M . STEVENS: Thank you, your Honor. W adopt
t he general objections and the |ine objections nmade by Ns.
Meyers and M. Hul sl ander. W agree with M. Hul sl ander
that the burden of proof for the GB.L. should be fraud,
al though there's sone case |aw that doesn't use the
term-- the case law is not based on the case where fraud

is being claimed as in this case. This case -- the Court

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Varano v. Snmall Smiles et al 2316

refused to tell the jury that there has been a w t hdrawal
of the clainms that were announced at the begi nning of the
case, and since there is no fraud it should be the clear
and convincing standard and we believe it's the sane as
punitive. W would like to offer as a court exhibit the
various advice to the Court in the formof an e-mail that
went out last night and we'll provide a package of it if
it pleases the Court. Wuld that be all right?

THE COURT: Certainly.

M. STEVENS: And we al so object to the punitive
damages of liability charges against Drs. Aman, Bonds and
Khan as being inappropriate for them and we separately
object to the punitive danmages, damages question, which
woul d have required a hearing as to those individuals and
t here's been no evidence --

THE COURT: |I'mgoing to interrupt for one
second there because, you know, | have worked really hard
wi th you guys over the |last few weeks and you guys have
done a really good job responding when | asked for things
but | can't just sit here and say -- let you guys tell ne
that | should be doing things differently when | have
repeatedly asked for material. The first time this issue
cane up with having punitive damages, which have al ways
been in this case, was Sunday evening that sonebody said

to nme that they didn't think that the issue of punitive
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damages should go to the jury at that tinme. Proof was
al ready done at that point.

The sane thing with these references to what the
case |l aw should say. Wen | asked the counsel to try to
get together to try to have for nme a verdict sheet or jury
charges, | asked for that before trial started and yes, |
did get sonme material before trial started. | asked
counsel repeatedly to work together to try to make this
process nore -- to go nore snoothly. | don't know how you
expect that the | andscape to keep changi ng and keep
rai sing new i ssues every day, that the Court is going to
deal with those. So there are a |lot of issues that you
guys are raising now that have not been raised and | just
want the record to reflect that as well.

M. STEVENS: Thank you. And we did want to
make efforts to make this case go nore snoothly when we
subm tted a sequencing notion which would have done just
t hat .

THE COURT: And when was that sequencing notion
submtted to the Court, M. Stevens?

M. STEVENS: Prior to jury selection.

THE COURT: But how much prior to jury
sel ection? Days. Days before jury selection. There were
a lot of issues that could have been dealt with in this

case had parties made -- you know how to inundate ne with
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paper. | can't tell you the nunber of notions that 1've
gotten. How many notions in |[imne, a week before trial,
al so? 47, 74, 1 don't even renenber what the nunber was,
and | get it, but if you guys want nme to decide certain
things and you want the right result, which is what | want
to try to do, you ought to be thinking about that before
you submt new things, and again, you're standing here,
M. Stevens. This is not just directed to you; it's
directed to plaintiffs; it's directed to all the
def endant s.

| get this is an inportant case. You guys
have -- I'"'msure clients have spent mllions of dollars in
defending this case and in prosecuting this case, yet you
want nme to be able -- in years, you want ne to nake
decisions in the space of three weeks on virtually every
issue in this case. And | -- as | said to you previously,
"' m one person and | have one | aw cl erk.

M. STEVENS: | believe the notion was tinely
subm tted, your Honor.

Ms. MARANGAS: Your Honor, with all due respect,
t he sequencing notion was filed August 19, 2013, and jury
sel ecti on began on Septenber 16t h.

THE COURT: \When was it returnable?

Ms. MARANGAS: Septenber 11th, at the sanme tine

as the notions in limne set by the Court. Thank you,
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your Honor.

M. STEVENS: Thank you.

THE COURT: Court is going to recess for five
m nut es.

Ms. MEYERS: One additional thing. dd FORBA
would join in their exceptions and objections and | also
note that the defendants had requested the P.J.l. charge
on intentional torts factor opinion 3:20.1 and we obj ect
to that not being included.

(Whereupon, a short recess was taken at
1:13 p.m)

THE COURT: Are we ready for the jury to cone in
for the charge?

Wiile we're waiting for sonme of the jurors to
cone back up, it's obviously 1:30 now. [|'mgoing to be
done with ny charge by 2, for sure. Wat is your pleasure
internms of -- | want to give the jury sone idea of what
t hey can expect in terns of how long to deliberate today.
| think, given the length of the verdict sheet and the
charge, it's unlikely that they'll get through the thing.
| don't want to put pressure on them but |I'mnot going to
be able to keep everybody here very late. Wat do you
guys think?

M. HULSLANDER: Can you keep themuntil 57

THE COURT: | can keep themuntil 5. | think I
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can.

M. STEVENS: Thank you.

THE COURT: | did not give them any heads-up
about that, though.

M. HGENS: Are you going to give themthe
choice or are you going do say "you can stay until 5 if
you like or it's up to you" or whatever?

M. LEYENDECKER: | think 5is fine, as long as
they don't have any other conmmtnent. You should give
t hem what ever di scretion they have or want.

M. HULSLANDER: [|'Il go with that.

M. FIRST: That's fine.

(Wher eupon, the jury was then brought back into

t he courtroom

THE COURT: Al right. Last thing before you
start your deliberations.

| want to start by thanking you. You guys have
been incredibly attentive throughout this whole trial.
You've all been tinely but for one exception, and |I'm just
really pleased, given the length of this trial, wth the
attention that you've shown, the respect that you've shown
the counsel, and for paying attention throughout the

trial.
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| also want to take this tinme to thank the
| awers. A lot of |lawers here, a | ot of paper, and the
| awyers have done an incredible job representing their
clients. They have been prepared; they have been
respectful of the Court and of your tinme, being here on
time, working with ne in the evenings to try to ensure
that things go snoothly and we don't waste a | ot of your
time. So on behalf of the Court, | want to thank the
| awers as well for all their efforts in this case.

So we now cone to that part of the trial where
you're instructed on the |aw applicable to this case,
after which you will retire for your final deliberations.

You' ve heard all the evidence that was
i ntroduced by the parties, and through argunment of their
attorneys, you have | earned the conclusions which each
party believes should be drawn fromthe evidence that was
presented to you.

Alawsuit is a civilized nethod of determ ning
di fferences between people. It is basic to the
adm nistration of justice that the decision on both the
| aw and facts be nmade fairly and honestly.

You as the jurors and | as the Court have a
heavy responsibility, to ensure that a just result is
reached in deciding the differences between the plaintiff

and the defendants in this case. As | told you in ny
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openi ng charge, as jurors, your fundanental duty is to
decide fromall of the evidence that you've heard and the
exhibits that have been received into evidence what the
facts are. You are the sole, exclusive judges of the
facts. In that field, you are suprene and neither | nor
anyone el se may invade your province.

Together, as the sole judges of the facts, you
nmust deci de which of the wi tnesses you believed, what
portions of their testinony you accept, and what wei ght
you give to it.

On the other hand, and with equal enphasis, |
charge you that you are required to accept the |law as |
give it to you in this charge and in any instructions as |
gave themto you during the course of this trial. Wether
you agree with the law as given to you by ne or not, you
are bound by it. You're not to ask anyone el se about the
| aw; you shoul d not consider or accept any advice about
the law from anyone el se but ne.

As | told you in ny opening charge, the process
by which you reach a verdict is, first, decide fromall of
t he evidence, testinony and exhibits what the facts are
and, second, to apply the lawas | give it to you to the
facts as you have decided themto be. The concl usion thus
reached will be your verdict. You verdict will be in the

formof answers to witten questions which I will submt

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Varano v. Snmall Smiles et al 2323

to you.

In reaching your verdict, you're not to be
af fected by synpathy for any of the parties, what the
reaction of the parties or the public to your verdict may
be, whether it will please or displease anyone, be popul ar
or unpopul ar or indeed any consideration outside the case
as it has been presented to you in this courtroom

You shoul d only consider the evidence, both the
testinony and exhibits, fromthe facts and find the facts
from what you consider to be the believable evidence, and
apply the law as | now give it to you.

Your verdict will be determ ned by the
concl usi on you reach, no matter whom the verdict hel ps or
hurts.

In deciding this case, you nmay consider only the
exhi bits which have been admtted into evidence and the
testinony of the witnesses as you have heard it in this
courtroom or was shown to you on video or read to you from
exam nati ons under oath before trial.

Under our rules of practice, an exam nation
before trial is taken under oath and is entitled to equal
consideration by you, not withstanding the fact that it
was taken before the trial and outside the courtroom

However, argunents, remarks and sunmations of

the attorneys are not evidence, nor is anything that | say
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to you now or have said to you with regard to the facts
evi dence.

At tinmes during this trial, | have sustained
obj ections to questions asked without allowing a wtness
to answer them or where an answer was nade instructed that
it be stricken fromthe record and that you disregard it
and dismss it fromyour mnds. You may not draw any
i nference or conclusion fromny rulings or from any
unanswer ed question or fromtestinony which has been
stricken fromthe record in reaching your verdict.

The | aw requires that your decision be based
sol ely upon the evidence before you. Such itens as | have
excl uded from your consideration were excluded because
they were not |egally adm ssible.

The | aw does not however require that you accept
all the evidence | admt. |In deciding what evidence you
wi |l accept, you nust nake your own eval uation of the
testi nony given by each of the wi tnesses and deci de how
much wei ght you choose to give to that testinony. The
testinony of a wtness may not conformto the evidence or
to the facts as they occurred because he or she is
intentionally lying, because the wi tness did not
accurately see or hear what he or she is testifying about,
because the witness's recollection is faulty or because

the witness has not expressed hinself or herself clearly
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in testifying.

There is no magical fornmula by which you
eval uate testinmony. You bring with you to this courtroom
all the experience and background of your lives. In your
every day affairs, you decide for yourself the reliability
or unreliability of things people tell you. The sanme
tests that you use in your every day affairs are the tests
whi ch you apply during your deliberations.

The interest or lack of interest of any w tness
in the outconme of this case, the bias or prejudice of a
witness if there be any, the age, the appearance, the
manner in which the witness gives testinony on the stand,
the opportunity the witness had to observe the facts about
whi ch he or she testified, the probability or
improbability of a witness's testinony when considered in
the light of all of the other evidence in the case are al
items to be considered by you in deciding how nuch wei ght
if any you are to give to that wtness's testinony.

If it appears there is a discrepancy in the
evi dence, you will have to consider whether the apparent
di screpancy can be reconciled by fitting the two stories
together. |If however that's not possible, you will then
have to decide which of the conflicting stories you
accept.

If you find that any witness has willfully
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testified falsely as to any material fact, that is as to
an inportant matter, the law permts you to disregard
conpletely the entire testinony of that w tness upon the
principle that one who testifies fal sely about one
material fact is likely to testify fal sely about
everything. You are not required, however, to consider
such a wtness as totally unbelievable. You may accept so
much of his or her testinony as you deemtrue and

di sregard what you feel is false.

By the processes by which | have just described
to you, you as the sole judges of the facts deci de which
of the w tnesses you believe, what portion of their
testi nony you accept, and what weight you wll give to it.

Now, facts nust be proved by evidence. Evidence
includes the testinony of a wi tness concerning what the
W tness saw, heard, or did. Evidence also includes
writings, photographs, or other physical objects which may
be considered as proof of a fact. Evidence can be direct
or circunstantial. Facts may be proved by either direct
or circunstantial evidence or a conbination of both. You
may give circunstantial evidence |ess weight, nore weight,
or the sanme weight as direct evidence.

Direct evidence is what a witness saw, heard or
did, which if believed by you, proves a fact.

Circunstanti al evidence is evidence of a fact which does
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not directly prove a fact in dispute but which permts a
reasonabl e i nference or conclusion fromthe facts that
exist. Those facts which formthe basis of an inference
nmust be proved, and the inference to be drawn nust be one
that may be reasonably drawn.

The plaintiff, Jereny Bohn, and defendants
Dani el E. DeRose, Edward J. DeRose, Adol ph R Padul a,
WIlliam A Mieller, Naveed Aman, Koury Bonds, and Yaqoob
Khan testified before you. As parties, they are
interested witnesses. An interested witness is not
necessarily less believable than a disinterested wtness.
The fact that a witness is interested in the outcone of
this case does not nean that he or she has not told the
truth. It is for you to decide fromthe deneanor of the
W tnesses on the stand and such other tests as your
experience dictates whether or not the testinony has been
i nfluenced intentionally or unintentionally by the
W tness's interest.

You may, if you consider it proper under all of
the circunstances, not believe the testinony of such a
W tness, even though it is not otherw se contradicted or
chal | enged.

However, you are not required to reject the
testi nony of such a witness and may accept all or such

part of that testinony as you find reliable and reject
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such part as you find unworthy of acceptance.

You will recall that the witnesses Dr. Cynthia
Sl ack, George J. Cisaeros, and Martin Davis testified
concerning their qualifications as experts in their field
of dentistry and gave opinions concerning issues in this
case.

Wen a case involves a matter of science or art,
or requires special know edge or skills not possessed by
the ordinary, average person, an expert is permtted to
state his or her opinion for the information of the Court
and jury. The opinion stated by the experts who testified
before you were based on particular facts as the experts
obt ai ned knowl edge of them and testified to them before
you, or as the attorneys who questioned the experts asked
themto assunme. You may reject an expert's opinion if you
find the facts to be different fromthose which fornmed the
basis for the opinion. You may al so reject the opinion
if, after consideration of all the evidence in the case,
expert and other, you disagree with the opinion. In other
words, you're not required to accept an opinion of an
expert to the exclusion of the facts and circunstances
di scl osed by other testinony.

Such an opinion is subject to the sane rules
concerning reliability as the testinony of any other

wtness. It is given to assist you in reaching a proper
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conclusion; it is entitled to such weight as you find the
expert's qualifications in the field warrant and nust be
consi dered by you but is not controlling upon your

j udgnment .

During the trial, | allowed the parties to use
various exhibits solely for denonstrative purposes. Those
exhibits are not in and of thenselves evidence but were
permtted for the limted purpose of illustrating and
understanding the testinony of that w tness.

In this case, the burden of proof rests on the
plaintiff. That neans it nust be established by a
preponderance of the evidence, of the credible evidence,
that the claimplaintiff nmakes is true.

The credible evidence neans the testinony or
exhibits that you find worthy to be believed.

A preponderance of the evidence neans the
greater part of the evidence. That does not nean the
greater nunber of witnesses or the greater length of tine
taken by either side. The phrase refers to the quality of
the evidence, that is its convincing quality, the weight
and effect that it has on your m nds.

The law requires that in order for the plaintiff
to prevail on a claim the evidence that supports the
claimnmust appeal to you as nore nearly representing what

t ook place than the evidence opposed to the claim If it
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does not or if it weighs so evenly that you're unable to
say that there is a preponderance on either side, you nust
decide the question in favor of defendants. It is only if
the evidence favoring plaintiff's claimoutweighs the

evi dence opposed to it that you may find in favor of
plaintiff.

Plaintiff seeks to recover damages he clains
were caused by a violation of General Business Law Section
349 by the defendants. Plaintiff clains that defendants
failed to conply with and thus viol ated General Business
Law Section 349.

In order to recover for a violation of Ceneral
Busi ness Law Section 349, plaintiff nust prove that
def endants engaged in consuner-oriented conduct that was
materially msleading that caused plaintiff injury.

A deceptive act or practice is a representation
or afailure to disclose a fact that is likely to m sl ead
a reasonabl e consuner acting reasonably under the
ci rcunst ances.

The el enment of a consuner-oriented conduct does
not require plaintiff to show that a defendant conmtted
the deceptive act repeatedly to plaintiff or to other
consunmers. Plaintiff instead nust denonstrate that the
act or practice has a broader inpact on consuners at

| ar ge.
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A person or entity may be liable for violation
of General Business Law Section 349 where such person or
entity acts in concert with the persons commtting a
vi ol ati on of Ceneral Business Law Section 349. Two or
nore persons or entities act in concert when they actively
take part in a common plan or further such plan by
cooperating with one another or by requesting assistance
or encouraging the other's actions.

A person or entity also nay be |iable for
vi ol ati on of Ceneral Business Law Section 349 where such
person or entity encouraged the violation and such
encour agenent was a substantial factor in causing the
vi ol ati on.

In this action, plaintiff seeks damages for
battery. A person who intentionally touches another
person w thout that person's consent and causes an
of fensive bodily contact conmts a battery and is liable
for all damages resulting fromthat act.

Intent involves the state of mnd with which an
act is done. The intent required for battery is intended
to cause a bodily contact that a reasonably simlarly
situated person would find offensive. An offensive bodily
contact is one that is done for the purpose of harm ng
anot her or one that offends a reasonabl e sense of personal

dignity or one that is otherw se w ongful
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A person or entity may also be held liable in
battery based on concerted action where such person or
entity acts in concert with a person or persons commtting
the battery. Two or nore persons act in concert when they
actively take part in the comon plan or further such plan
by cooperating with one another or by requesting
assi stance or encouragi ng the other's actions.

A person or entity also nay be liable for a
battery where such person or entity encouraged the battery
and such encouragenent was a substantial factor in causing
the battery.

Plaintiff clains that Dr. Bonds conmtted a
battery by perform ng dental procedures on himw thout the
consent of his parents and that the consent forns and
statenents presented to his parents were fal se and that
any consent obtained fromhis parents were fraudulently
obtai ned and was therefore no consent at all.

Plaintiff clains that defendants New FORBA and
A d FORBA encouraged such battery and such encour agenent
was a substantial factor in causing the battery.

Plaintiff also clains that defendants New FORBA
and O d FORBA engaged in concerted action as to the
all eged battery commtted by Dr. Bonds.

Def endants deny that they conmmitted a battery on

plaintiff. They claimthat they advised plaintiff's
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parents of the risks and benefits of the dental treatnent
provided; the plaintiff's parents consented to the
treatnment, and therefore consent was given. Defendants
further deny that any contact they had with plaintiff was
harnful or offensive. They further deny that they
encour aged or otherw se engaged in any concerted action to
commt battery.

| instruct you that intent to harmis not
required so long as the act was done with intent to nake
the contact and the contact was offensive or so |ong as
t he defendant or defendants intended to nmake a contact
that a reasonabl e person would find of fensive. Consent,
if not fraudulently obtained, is a full defense to a claim
of battery.

If you find the defendant Dr. Bonds conmtted a
battery by perform ng dental procedures on plaintiff
wi t hout the consent of his parents or with the consent
that was fraudulently obtained, then you will find Dr.
Bonds commtted battery.

If you find the defendants New FORBA or A d
FORBA encouraged such battery or acted in concert to
commt it, then you will find that New FORBA or A d FORBA
are also liable to plaintiff for battery. |If you find
that Dr. Bonds perforned dental procedures on plaintiff

and the consent was not obtained by fraud or that the
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contact was not offensive, then you wll find the
defendants did not commt a battery.

Limted Liability Conpany Law Section 1203
states, "with respect to a professional service limted
liability conpany formed to provide dental services, each
menber of such limted liability conpany nmust be |icensed
to practice dentistry in this state.” The Court finds as
a matter of law that O d FORBA violated Limted Liability
Conpany Law Section 1203 because A d FORBA was the owner
of the Syracuse clinic fromthe tinme it opened until
Sept enber 26t h, 2006.

The Court further finds as a matter of |aw that
New FORBA violated Limted Liability Conpany Law Secti on
1203 because New FORBA was the true owner of the Syracuse
clinic from Septenber 26th, 2006, through the date Jereny
was |ast treated at the clinic.

If you find that A d FORBA's violation of the
Limted Liability Law was a proximate cause of injury to
Jereny, then Od FORBA is liable. If you find that New
FORBA's violation of Limted Liability Law -- Limted
Liability Conpany Law was a proximate cause of injury to
Jereny, then New FORBA is |iable.

Negligence is the lack of ordinary care. It is
a failure to use that degree of care that a reasonably

prudent person woul d have used under the sane
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circunstances. Negligence may arise from doing an act
that a reasonably prudent person woul d not have done under
the sane circunstances or, on the other hand, fromfailing
to do an act that a reasonably prudent person would have
done under the same circunstances.

Mal practice is professional negligence, and
dental malpractice is the negligence of a dentist. Dental
negligence is the failure to use reasonable care under the
ci rcunst ances, doing sonething that a reasonably prudent
denti st would not do under the circunmstances, or failing
to do sonething that a reasonably prudent dentist would do
under the circunstances. It is a deviation or departure
from accepted practice.

A dentist who renders dental service to a child
is obligated to have that reasonabl e degree of know edge
and skill that is expected of an average denti st who
renders dental treatnent to a child in the nedica
community in which the dentist practices.

The | aw recogni zes that there are differences in
the abilities of dentists, just as there are differences
in the abilities of people engaged in other activities.

To practice dentistry, a dentist is not required to have
extraordi nary know edge and ability that belongs to a few
dentists of exceptional ability. However, every denti st

is required to keep reasonably informed of new
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devel opnents in his or her fields and to practice
dentistry in accordance with approved nethods and neans of
treatnment in general use.

A dentist nmay use his or her best judgnent and
what ever superior -- excuse ne, a dentist nust use his or
her best judgnent and whatever superior know edge and
skill he or she possesses, even if the know edge and skil
exceeds that possessed by the average dentist treating
children in the community where the dentist practiced.

By undertaking to performa dental service, a
denti st does not guarantee a good result. The fact that a
bad result -- that there was a bad result to the patient
by itself does not nake the dentist liable. The dentist
is liable only if he was negligent.

Whet her the dentist was negligent is to be
deci ded on the basis of the facts and conditions existing
at the tinme of the clained negligence.

During this trial, | allowed into evidence
certain portions of the guidelines of the Anerican Acadeny
of Pediatric Dentists. Violation of these guidelines does
not establish proof of mal practice. However, the
gui del i nes may be considered by you, together with all of
the evidence on the issues in this case.

If the dentist is negligent and that is |acks

the skill or know edge required of himin providing a
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dental service or fails to use reasonable care in
providing the service or fails to use -- excuse ne,
exercise his or her best judgnent, and such failure is a
substantial factor in causing harmto the patient, then
the dentist is responsible for the injury or harm caused.

I f you decide the issue of negligence, the issue
of Section 1203 viol ation, nedical malpractice and/ or
Ceneral Business Law Section 349 in plaintiff's favor, you
will be asked to determ ne whether the actions clained
were a proxi mate cause of Jereny Bohn's injuries.

An act or omssion is regarded as a cause of an
injury if it was a substantial factor in bringing about
the injury. That is if it had such an effect in producing
the injury that reasonable people would regard it as a
cause of the accident.

There may be nore than one cause of injury. To
be substantial, a cause cannot be slight or trivial. You
may however decide that a cause is substantial even if you
assign a relatively small percentage to it.

There may be nore than one cause of an injury.
Where the independent and negligent acts or om ssions of
two or nore parties cause injury to another, each of those
negligent acts or omssions is regarded as a cause of that
injury, provided that it was a substantial factor in

bri ngi ng about that injury.
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If you find that nore than one defendant is at
fault, you nust decide what part of the total fault each
bears. In making that decision, you will weigh the degree
of the fault of each defendant. Once you' ve consi dered
all the facts and circunstances, you will decide what is a
fair division of the fault of each defendant for causing
Jereny's -- plaintiff's injuries.

In your verdict, you will state the percentage
of fault of each defendant. The total of those
percentages nmust add up to 100.

In this case, plaintiff clains that not only the
def endants were negligent but that the defendants acted
wi th reckless disregard for the safety of others. A
person or entity acts with reckless disregard for the
safety of others when he intentionally or with gross
indifference to the rights or safety of others engages in
conduct that makes it probable that injury will occur.

Plaintiff has the burden of proving by a
preponderance of the evidence that the defendant acted
wi th reckless disregard for the safety of others.

Two or nore persons act in concert when they
actively take part in a common plan or further such plan
by cooperating with one another or by one requesting
assi stance or encouraging the other's actions. [If you

find that A d FORBA viol ated General Busi ness Law Secti on
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349, is liable for battery, or was negligent, you are
instructed that Daniel DeRose, M chael Rounph, WIIiam
Muel | er, Adol ph Padul a, M chael DeRose or Edward DeRose
are liable for their respective violation if they actively
participated in the comon plan or furthered such plan by
requesti ng assi stance or encouraging the violation.

My charge to you on the | aw of damages nust not
be taken as a suggestion that you should find for the
plaintiff. 1t is for you to decide on the evidence
presented and the rules of law | have given you whet her
plaintiff is entitled to recover from defendants. |f you
decide the plaintiff is not entitled to recover from
def endants, you need not consider damages. Only if you
decide the plaintiff is entitled to recover wll you
consi der the neasure of danmages.

If you find the plaintiff is entitled to recover
from def endants, you nust render a verdict and a sum of
nmoney that will justly and fairly conpensate plaintiff for
all losses fromthe injuries he sustained.

During his closing remarks, counsel for
plaintiff suggested a specific dollar amount he believes
to be appropriate conpensation for specific elenents of
plaintiff's damages. An attorney is permtted to nmake
suggestions as to the anount that should be awarded, but

t hose suggestions are argunent only and not evi dence and
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shoul d not be considered by you as evidence of plaintiff's
damages. The determ nation of danages is solely for you
as the jury to decide.

If you decide the defendant is |iable,
plaintiff's entitled to recover a sum of noney which w |
justly and fairly conpensate himfor any injury and
consci ous pain and suffering to date caused by defendant.

If you find that plaintiff is entitled to
recover fromthe defendant, you nust also include in your
verdi ct damages for any nental suffering, enotional and
psychol ogi cal injury, and any physical consequences
resulting fromthe enotional distress by the wongful act
of the defendants.

If you find the plaintiff is entitled to recover
under the rules of law | have given you, the sum you award
as damages should not be reduced even if you also find
there was negligence on the part of or conduct by
plaintiff or plaintiff's parents which contributed to
plaintiff's injury.

In addition to awardi ng danmages to conpensate
the plaintiff for his injuries, you may but you are not
required to, award plaintiff punitive damages if you find
that the acts of the defendants that caused the injury
conpl ai ned of were wanton and reckl ess or malicious.

Punitive damages may be awarded for conduct that
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represents a high degree of immorality. The purpose of
punitive danages is not to conpensate the plaintiff but to
puni sh the defendants for wanton and reckl ess or malicious
acts and thereby to discourage defendants and others from
acting in a simlar way in the future.

An act is malicious when it is done
deliberately, with know edge of the plaintiff's rights,
and with the intent to interfere with those rights. An
act is wanton and reckl ess when it denonstrates conscious
indifference and utter disregard of its effect upon the
heal th, safety and rights of others.

If you find the defendants' acts were not wanton
and reckless or malicious, you need proceed no further in
your deliberations on this issue. On the other hand, if
you find the defendants' acts were wanton and reckl ess or
mal i cious, you may award plaintiff punitive danages.

In arriving at your decision as to the amount of
puni ti ve damages, you should consider the nature and
reprehensibility of what defendants did. That would
i nclude the character of the wongdoing, such as whet her
def endants' conduct denonstrated an indifference to or
reckl ess disregard of the health, safety or rights of
ot hers, whether the acts were done with an inmproper notive
or vindictiveness, whether the act or acts constituted

out rageous or oppressive intentional m sconduct, how | ong
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t he conduct went on, defendants' awareness of what harm

t he conduct caused or was likely to cause, any conceal nent
or covering up of the wongdoi ng, how often defendants had
commtted simlar acts of this type in the past, and the
actual and potential harm created by defendants' conduct,
including the harmto individuals or entities other than
plaintiff.

However, although you may consider the harmto
individuals or entities other than plaintiff in
determ ning the extent to which defendants' conduct was
reprehensi ble, you may not add a specific anobunt to your
punitive danages award to puni sh defendants for the harm
def endants caused to others.

The ampunt of punitive damages that you wl|
award nust be both reasonable and proportionate to the
actual and potential harmsuffered by plaintiff and to the
conpensatory damages you award plaintiff. The
reprehensibility of defendants' conduct is an inportant
factor in deciding the anobunt of punitive danages that
w Il be reasonabl e and proportionate in view of the harm
suffered by plaintiff and the conpensatory damages you
have awarded plaintiff.

You may al so consi der the defendants' financi al
condition and the inpact your punitive damages award w ||

have on def endants.
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In reporting your verdict, you will state the
anount awarded by you as punitive danmages. |I|If your
verdict is in favor of plaintiff, plaintiff will not be
required to pay incone taxes on the award and you nust not
add or subtract fromthe award any anount on account of
i nconme taxes.

This case will be decided on the basis of
answers to questions that you will be given and | think
counsel have already gone over the questions, so |I'mnot
going to really spend much tine on that, but while it's
inportant that the views of all jurors be considered, five
of the six of you nust agree on the answer to any
question. But the sanme five persons need not agree on al
of the answers.

Wen five of you have agreed on an answer, the
foreperson of the jury will wite the answer in the
appropriate place, and if appropriate, a dissenting juror
wi |l sign where designated. Wen you have answered al
the questions that require answers, report to the Court.

Now, I'll outline for you all the rules of |aw
that apply to this case and the process by which you wei gh
t he evidence and decide the facts.

In a few mnutes you're going to retire to the
jury roomto begin your deliberations. Your first order

of business when you get into the jury roomis to select a
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foreperson. You nust have a foreperson, but of course the
vote of the foreperson is entitled to no greater weight
than the vote of any other juror.

Your function, to reach a fair decision fromthe
| aw and the evidence, is an inportant one. Wen you're in
the jury room listen to each other and di scuss the
evidence and the issues in this case anong yourselves. It
is the duty of each of you as jurors to consult with one
another and to deliberate with a view of reaching
agreenent on a verdict, if you can do so wi thout violating
your individual judgnent and your conscience.

Wil e you shoul d not surrender conscientious
convictions of what the truth is and of the weight and
effect of the evidence, and while each of you nust decide
the case for yourself and not nmerely consent to the
deci sion of your fellow jurors, you should exam ne the
i ssues and evidence before you with candor and frankness
and with proper respect and regard for the opinions of
each ot her.

Renmenber during your deliberations that the
di spute between the parties is for thema very inportant
matter. They and the Court rely on you to give full and
consci enti ous deliberation and consi derations to the
i ssues of evidence before you. By doing so, you carry out

to the fullest your oath as jurors, to truly try the
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i ssues of this case and to render a true verdict.

Now, if during the course of your deliberations,
your recollection of any part of the evidence should fai
or you have any questions about ny instructions to you on
the law, you have the right to return to the courtroom for
t he purpose of having such testinony read to you or to
have such question answered.

The process by which you communicate with the
court during your deliberations is to wite a note, to
pl ace that note in an envelope, and to give the note to
the court security officer who will be sitting outside the
jury deliberation room The court security officer wll
deliver the note to ne; I'll read the note, and if
appropriate, bring you back into the courtroom for the
pur pose of having testinony read back to you or to have
your question answered.

I f your request is nerely to have exhibits
delivered to you in the jury room then the exhibits you
request will be delivered to you and you will not of
course return to the courtroom

When you have reached a verdict, you follow the
sane process. You put the signed verdict sheet in a
seal ed envel ope, and deliver it to the Court security
of ficer.

Once | have | ooked at the verdict to be sure
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that it's been conpleted, the Court security officer wll
bring you into the courtroomand the foreperson wll
announce the verdict.

At this point, | have to excuse our alternate
jurors. As | told you before, when we began this trial,
your service was very inportant. |I'mglad to know that
not hi ng happened to any of the first six jurors that
required themto not be able to conclude their service
during this trial, but what that neans for you is that
you're not able to go into the jury deliberation room and
deliberate with themon the issues in this case.

Your role was just as inportant, however, and |
want to thank you for your participation for being here.

" m going to ask now the court security officer
to take you back to get your personal bel ongings and then
l"mgoing to ask if you would to stand out in the hal
where |'I|l cone out and personally thank you. On that
score -- and this applies to you guys, too -- when you're
excused from service, and that will be for the alternates
in a few nonents, you are free to speak with the | awers
if you choose. However, you're not obligated to do so.

And for the jurors, when your verdict has been
announced, you are free, if you choose, to speak with the
| awyers, but you are not obligated to.

So at this point, do we have another court
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security officer here. Wy don't we have the court
security officers sworn in first?

(Swearing in of court security officers by the
cl erk)

(Whereupon, the alternates were then excused

fromthe courtroom

THE COURT: | understand there's sone snokers on
the jury.

And what 1'd ask you to do is if you can, we are
going to deliberate -- as you know, court generally closes
at 4. |Is there a problemif we stay until 5 and if there
is, just let ne know because we won't and we'll resune

del i berations tonorrow. \Wether we break at 4 or 5, if
you're not conpleted, we'll resune deliberations tonorrow.

If there's -- any juror has an objection to
staying until 5, let nme know... we have two -- okay, soO
we're going to break at 4 and we'll resune again tonorrow
nmorning at 9 a.m if you have not yet reached a verdict.

On that subject, you were asking about the
breaks. Since we'll really only have about a coupl e of
hours, if you need to take a break, you may do so. A
court security officer will walk with you downstairs, to
have your cigarette or break, but let's try to keep it to
one.

Ready to go?
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A JURCR: | just have one other question. Can
we have like a witten copy of the laws to review --

THE COURT: No, but if you want any of the |aw
read back to you, | can have it read back to you, okay?

A JURCR: And how do we -- the evidence, again,
how do we -- we don't know these nunbers.

THE COURT: You nean if you want any exhibits?

A JUROR:  Yes.

THE COURT: You can identify the exhibits by
ei ther nunbers or substance. |If you say "I want all the
phot ographs” or "I want the e-mails" or "the nedical
record,"” so however you can identify it, and if there's an
i ssue, again, that you have a question, "we want certain
exhibits but we don't know how to describe them" wite
that in a note and we'll conme out here.

A JUROR: Are we supposed to take these that are
| eft here?

THE COURT: Until you request exhibits, we're
not sending them back.

A JURCR:  Ckay.

(Wher eupon, the jury was then excused fromthe
courtroom

THE COURT: GCkay. | amnot going to keep Terry
and Val any |longer, so to the extent anybody wants to put

nmotions on the record or anything else with respect to the
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charges, I'"'mgoing to give themtheir hour |unch break
right now and 1'll be back here at 3 o' clock and we can
put stuff on the record then. 3:10.

(Court's Exhibits 3, 4 and 5 marked and recei ved
in evidence)

(Recess taken)

* * *

(Wher eupon, while the jury was deliberating, a
note was sent out to the Court)

(Court's Exhibit Nunber 6 marked and received in
evi dence)

THE COURT: We marked Court Exhibit 6. The jury
has asked for the follow ng exhibits: The original
charts, original X-rays, papoose board, and a stack of
exhibits by the witness stand, and so with all counsel
present, | sent them back.

(Wher eupon, while the jury was deliberating, a
note was sent out to the Court)

(Court's Exhibits 7, 8 9 and 10 received in
evi dence)

THE COURT: Okay. W have four notes fromthe

jury.
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Note 7 says, "Please bring all pictures of
Jereny Bohn and indicate exact dates pictures were taken."

Note 8 says, "Are there statenents or
depositions fromDr. Taylor, Dr. Patel, Edward DeRose? W
would like to review them™

Anot her one, "W request a copy of the Court's
transcript of the Judge's statenent prior to di sm ssing
the jury to deliberate,” and "W request all exhibits of
A d FORBA board neeting mnutes, notes and votes."

|'"'mgoing to have the jurors cone back in. |I'm
going to have all counsel work to get the exhibits of the
A d FORBA board neeting mnutes, notes, and votes
together. Wiy don't you start working on that right now?

"1l ask what part of the transcript they want,
but we didn't read in testinony of Taylor, Patel or
DeRose.

M. HGENS: There is no testinony of Dr.
Tayl or or Patel and there's been no readi ngs of --

M. MPH LLI AMY: Edward DeRose was not deposed.

THE COURT: |1'Il tell themthat, and as to the
picture dates, I'lIl have Val read back off of the
transcript. Wiy don't you have the jurors back in?

(Wher eupon, the jury was brought back into the

courtroom
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THE COURT: |1'mglad you consolidated your
not es. | think the first note that cane out was -- and

woul d just ask that counsel continue to work until they

| ocate those, if they don't mnd, while we're addressing

these -- to please bring all pictures of Jereny Bohn and

i ndi cate exact dates pictures were taken. W have the
pi ctures here and testinony about when these were taken

but not exact dates, just an age, a year. |l'mgoing to

have the court reporter read back the ages of -- the age

Jereny was when the picture was taken according to the
testinony of his nom

(Wher eupon, the court reporter read back the
requested portion of the testinony)

A JUROR: So how old on 10477

(Wher eupon, the court reporter read back that
portion of testinony)

A JURCR: And 1046?

(Di scussion off the record between court

reporter and Court regardi ng 1046)

(Wher eupon, the court reporter reread portions

of the requested testinony)

THE COURT: So what that nmeans is that the
phot ographs were introduced into evidence but there was
testinony that related to a couple of those exhibits.

"Il send those exhibits back with you.

Val erie Waite, Senior Court Reporter
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JURORS: Thank you.

THE COURT: Your next note was, "Are there any
statenments or depositions fromDr. Taylor, Dr. Patel
Edward DeRose? W would like to review them" There was
no trial testinony, or no testinony offered during the

course of the trial fromthose three individuals, so ther

is nothing that | can provide to you. | believe that sone

of the medical records of those two doctors are in
evi dence but no statenents or depositions.

A JUROR: You said there's sonme nedical records

THE COURT: | believe sone nedical records of -

M. FIRST: Taylor and Dr. Patel.

THE COURT: Taylor and Dr. Patel. And if you
woul d I'i ke, we can send those back.

The next note, "W request all the exhibits of
A d FORBA board neeting mnutes, notes and votes, and the
| awyers are working to get those together for you and
those will get sent back with you.

Now, wWith respect to the next note, "W request
a copy of the Court's transcript of Honorable Karal unas's
statenent prior to dismssing the jury to deliberate, so
that would be ny jury charge and Val can certainly read
that back to you, but what | would ask is if there's sone
particular portion of that charge you would |ike read

back, and if there is, | would just ask that --
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technically, you should wite it, if there are certain
portions of the testinony, of ny charge, that you woul d
like read, certainly.

A JUROCR. W were |ooking for a copy.

THE COURT: Ckay. | don't have a copy that |
can send back to you.

A JURCR Just what |laws were what? The
definition of the |aws.

THE COURT: Okay, so that the -- we call them
the substantive statutes. | can have Val read --

A JURCR. Print out a copy.

THE COURT: So if | understand, are you --
requesting -- for exanple, there was a charge with respect
to Ceneral Business Law 349.

A JURCR  Yes.

THE COURT: Battery; negligence per se, which
was the Limted Liability Conpany Law, there's negligence
claim and a mal practice claim so those substantive
statutes or clains is what you would |i ke and | can have
Val read that back to you, but | can't send you a copy of
the... would all counsel approach?

A JUROR. So we're going to just start with the
first substantive sonething-sonmething and then we'll take
it fromthere, but just one at a tinme, | think, for now.

THE COURT: One at a time, then?
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A JUROR: Because they kind of flow together a
little too much --

THE COURT: \When you hear them all together.
understand that. | understand that.

(Wher eupon, the court reporter read back the
requested portion of the record)

THE COURT: And that ends the charge on 349.

W' re going to get you the photographs, the board neeting
m nute notes and votes and send it back off.

A JUROR: Thank you.

(Wher eupon, the jury was then excused)

(Wher eupon, the jury brought back into the
courtroom at 3:59)

THE COURT: kay. W're going to break for the
day. We'll resune tonorrow norning at 9 a.m, but we did
get agreenent that we can provide to you as necessary sone
typed versions of the charges. So you don't have to
wite --

A JURCR: M hand thanks you.

THE COURT: But it's very, very inportant that
toni ght you don't, again, talk about the case with
anybody. In the old days, they used to sequester you and
you'd be stuck here overnight. W don't do that, but

don't tal k about the case; don't do any i ndependent
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research. We'l|l see you tonorrow norning at 9 o' clock.
THE JURY: Thank you.
(Wher eupon, the jury was then excused fromthe

courtroom

M. FIRST: Judge, | don't believe we agreed to
that. | said | would research.

THE COURT: That's right; you did say that.
well, we mght --

M. FIRST: D d you decide?

THE COURT: |If you give ne sonething that says |
can't do it, then | won't do it, but otherw se, |'m going
to send it in to them

M. FIRST: Ckay.

THE COURT: |If you find sonething that says |
don't have the power to submt the witten charge to the
jury or parts of a charge, and I will do either one
because Val is going to send nme the full charge tonight,
and | -- we'll do it however you guys agree or if not...
if we don't agree, I'mgoing to send the full charge in to
them the transcript of it, not ny typed version.

M. HGANS: W'I|l do sone research on that
tonight, too, just to --

THE COURT: | know it's done in other courts in

the state, so | can't imagine there's a prohibition
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against it.

M. HGANS: W'IlIl take a | ook,

THE COURT: Have a good night, everybody.

Ms. MARANGAS: Good night, your Honor.

(Concl usi on of proceedi ngs)

* * *
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transcript of the proceedings therein to the best of ny
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