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Varano v. Small Sm | es

(Cctober 9, 2013, Judge Karalunas, trial continuation)

THE COURT: kay. So there was the request by
the jurors for a copy of the juror charge and M.

Higgins -- | asked counsel yesterday to supply nme any

i nformati on about whether or not | should do that, but the
only person | heard fromwas M. Higgins. He sent nme two
cases | ast evening. And so according to 22 NYCRR Section

220.11, | can give the charge to the jury, but | am going

to give all parties an opportunity to be heard on that
issue. So... I'll start with plaintiff's counsel.

M. LEYENDECKER: W're in favor of giving the
charge to the jury. W have no objection.

THE COURT: Mr. First?

M. FIRST: | know under that ruling you decided
you have discretion to do it. | think the usual practice
in New York is not to do it. | think there's a fear that

the jury may focus on limted portions of it rather than
the overall, you know, charge, and that's been expressed
by a nunmber of associations including the New York Bar
Associ ation, but | understand your Honor has discretion
and | would ask that you exercise your discretion not to
do it.

M. MPH LLIAMY: | adopt the argunents of M

First and would add that initially the jury wanted the

Val erie Waite, Senior Court Reporter
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Varano v. Small Sm | es 2361

entire -- entirety of the charge but later on it was
suffice if we just sent them back those portions of the
charge regarding the specific cause of action, G B.L.
battery, mal practice, negligence and negligence per se.

THE COURT: So is it your position that | can
send a portion of the charge back or the entire charge
back?

M. MPH LLIAWY: If it wll suffice that they
will take a portion of the charge back, then | would have
no objection to that, but again you can use your
di scretion on that.

THE COURT: You say you won't have any objection
to that. That's kind of a half answer. |Is that what
you're asking nme to do or would your preference be the
whol e charge goes back, because | want to be heard from
everybody on that issue.

M. FIRST: Wole charge. |If it's going to go
back, that would be the preference.

M. MPH LLI AMY: Whol e char ge.

M. NOANOTNY: The dentists will join Ad FORBA's
posi tion.

M. LEYENDECKER: | would point out that the
very first request the jury nade was al nost immediately,
"Can you give us the instructions you just read?" And

only thereafter were they claw ng and scratching, "Can I
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Varano v. Small Sm | es 2362

have this?" | think they want the whole charge; it's
proper to do that, and | think the whole charge should go
back.

THE COURT: Al right. The Court has provided
counsel with an opportunity to be heard on whether or not
the charge should be submtted to the jury, and M.
Leyendecker is correct that before the jury even exited
the room yesterday, they requested a copy of the jury
charge, although they didn't use that word, and |less than
an hour later, came in with a witten note requesting the
char ge.

Thereafter we brought the jurors into the
courtroom and expl ained that we weren't going to give them
the witten charge but that it could be read back and so
the jurors asked for a copy of -- or the charge to be read
back, pieceneal. They wanted to deal first with G B.L.
349. As the court reporter read back the charge, one of
the jurors wanted to wite the charge down, word by word
as she read that.

The Court is concerned that in doing that, the
juror who was witing down the charge may inaccurately
wite dowm what the Court reporter is saying and therefore
the Court does find that it is appropriate to send the
charge back and will do so.

| have made a copy of the charge. |I'mgoing to
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Varano v. Small Sm | es 2363

have that marked as a Court exhibit and it wll be
preserved with the file of the Clerk of the Court at the
close of trial.

M. FIRST: Judge, may | ask are you doing the
transcript of the charge?

THE COURT: It's the transcript, conpleted copy

that Val conpleted | ast evening, or this norning; |I'm not
sure. | saw it this norning. Ckay.
Al right. ['mgoing to have the jurors brought

in and tell them we have the charge for them
(Court's Exhibit 11 marked for identification

and received in evidence)

(Wher eupon, the jury was brought into the
courtroom

THE COURT: Good norning. The Court has marked
as Court Exhibit 11 a copy of the transcript of what |
said yesterday for the jury charge, and I amgoing to
submt that to you to use during your deliberations in
your discretion in light of your request.

Thank you very much.

JURY: Thank you.

(Wher eupon, the jury was excused fromthe
courtroom

THE COURT: Okay. Anything else to address?

Val erie Waite, Senior Court Reporter
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M. FIRST: Can we nmake the notions now?

THE COURT: That sounds |like a great idea.

M. FIRST: My it please the Court.

Judge, as you know, you've reserved our rights,
both after the plaintiffs finished their proof and al so
after the proof was closed, to nmake appropriate notions to
dism ss and nove for a directed verdict and that's what |
intend to do now.

|'"'mgoing to first nove agai nst the negligence
per se cause of action, which actually isn't a cause of
action; it's a part of the negligence claim At this
juncture, though, we know the jury is out and the Court
has directed a finding of liability as to that provision,
Section 12 -- | think I wote it down wong, 1203, is it?

THE COURT: 1203.

M. FIRST: Yes, | wote 1230. 1203 of the
Limted Liability Conpany Law. W respectfully submt
t hat should have been dism ssed. W raised it in the
nmotions for sunmary judgnent. It's a licensing statute.
It does not create a private right of action which the
Court basically did in this case, allowed it to proceed as
a private right of action brought by Jereny Bohn. It
doesn't set a standard of care, in the context of a
negl i gence case, and we submt that in addition, it was

insufficient proof of its breach, and the claim action
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Varano v. Small Sm | es 2365

shoul d have been di sm ssed, and certainly there was not
evidence to support a finding as a matter of |aw that
there was a violation of the statute.

THE COURT: Can you tell nme what evidence there
was that's in the record that did not -- that contradicted
t hat ?

M. FIRST: Contradicted your finding?

THE COURT: Yes.

M. FIRST: Well, the evidence in the record
was -- well, let nme start with what the statute says. The
statute says in order to own an L.L.C., a professional
L.L.C. in New York, you have to be a licensed dentist in
the State of New York. The proof in the record showed
that Dr. Padula was a |licensed -- uncontested -- was a
licensed dentist in the State of New York. That's all the
statute says. There was conpliance with that statute.

THE COURT: Did you read -- | think it's the
State Farmcase; | don't have it with ne. | don't even
have any of ny notes with nme this norning, but there was a
case, | think the State Farm case, that -- really where
the Court addressed that issue.

M. FIRST: | don't think the Court really
addressed it. That was an insurance case where the
guestion was whether State Farm had to pay no-fault

benefits, due to treatnent, to a particular entity that
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formed fraudulently. That didn't really address the issue
of whether it was fraudulent; they just kind of noted in
passing that determ nation. But that's not really the

hol ding of the case. The holding of the case --

THE COURT: Tell nme what the holding of the case
was .

M. FIRST: The holding of the case was that
State Farmdidn't have to pay it. But this is much
different --

THE COURT: They didn't have to pay because of
what - -

M. FIRST: Because the conpany was not valid;
it was fraudul ent.

THE COURT: Correct. And basically with the
sane proof that we have here.

M. FIRST: No, much different actually, because
Dr. Padula, not only was he a licensed dentist, he had an
interest in the managenent conpany as well. As he
testified, he did share in whatever profits they may have
had fromthe clinic; he did share --

THE COURT: That was not his testinony.
Indirectly I suppose he did. Indirectly, anybody who gets
money is sharing in the profits, | guess; they are sharing
in the noney that cones into that Dbusiness.

M . FI RST: But that's what he did. He did
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share in the profits and he did --

THE COURT: He was paid a salary, right?

M. FIRST: R ght, and he was -- your Honor has
held that FORBA was actually the owner. | assune that's
based on control. He was part of that as well. So it --
| would respectfully submt that at worst that creates
guestions of fact on the issue. That's really for the
jury to decide.

THE COURT: Ckay.

M. FIRST: That's what we've said.

And | would just also like the record to
reflect, since we're standing here at this juncture after
the jury is already out, that the Court's decision was
made in the evening on the night before it went to the
jury on a sua sponte basis. There was no request for that
relief. | mean plaintiffs obviously had that claim but
there was no specific request for a directed verdict;
whet her your Honor ruled in that fashion, it really --
speaki ng personally, it cane out of the blue to ne that
your Honor ruled that way, and | think that that has to be
noted for the record.

Cbvi ously we excepted to that ruling in the
Court's charge, as well as to the jury sheet, and we
except to that again now.

As to the other causes of action, the G B. L.
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Section 349, we would respectfully submt that there was
insufficient proof of any violation of the statute; there
was insufficient proof of a consuner-oriented conduct that
was materially msleading. And, in addition, there was
insufficient proof that there was any injury: Al

el emrents that are required under that statute.

Wth respect to the battery, | would once again
submt that there was insufficient proof of offensive
bodily contact without consent. To the contrary, the
proof indicated that Dr. Bonds went through a process of
consent that | would respectfully submt establishes that
a battery could not have occurred. Also there was no
proof of any injury.

Wth respect to the negligence, | would
respectfully submt that there was insufficient proof of
| ack of reasonable care and that there was insufficient
proof of any injury, and for all those reasons, | would
nove to dismss the conplaint and nove for a directed
verdict in favor of ny clients.

THE COURT: Thank you, M. First.

M. FIRST: Thank you.

THE COURT: Do we have New FORBA? On behal f of
New FORBA?

M. MPH LLI AMY: Thank you. Good norning, your

Honor .
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THE COURT: Good norni ng.

M. MPH LLI AMY: On behal f of New FORBA, at
this point we would like to nake a notion for a directed
verdict, that all causes of action be dism ssed as the
plaintiff has not submtted either adequate or sufficient
proof to make it a prim facie case as to any and all of
the remai ning causes of action in this matter, and in the
sake of judicial econony, | adopt those argunents nade by
counsel for old FORBA.

But nore specifically, we seek to have the claim
for -- sounding of mal practice dismssed. Dr. Slack cane
to court on QOctober 1st, 2013. Her testinony was
initiated and conpleted on that date. Despite the fact
that Dr. Slack gave approximately half a dozen opinion
questions of departure from accepted dental practice, she
did not give any testinony, was not asked any questions
with regard to those departures being a proxi mate cause of
any type of injury or damage to Jereny.

The required proof -- the required el enents of
proof in a dental mal practice actions are, one, that the
devi ation or departure -- that there was a deviation or
departure from good, accepted dental practice and, nunber
two, that there has to be evidence that such departure was
the proximate cause of injury or damage, and the plaintiff

must establish the requisite nexus between the mal practice
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all eged commtted by the defendants and the injuries,

unl ess the causal relationship is readily apparent to the
trier of fact. Dr. Slack at no point during her testinony
was asked any questions with regards to whet her proxi nal
cause was a substantial factor nor did she volunteer any
testinony in support of a proximal cause argunent.
Therefore, we would not only want all the cause of action
di sm ssed but especially the nmal practice cause of action.

THE COURT: Thank you. M. Stevens?

M. STEVENS: Thank you, your Honor. | wll be
brief.

| would like to first adopt all of the argunents
of M. First and M. MPhilliany, and we nmake the sane

request for a directed verdict. W believe a directed
verdi ct should be granted for the battery cause of action
for the sane reasons stated by ny coll eagues; for the

mal practice action for the sane reasons stated by ny

col | eagues; for the negligence clains for the sane
reasons. W believe that -- we urge a directed verdict
for defendants Dr. Bonds, Dr. Aman and Dr. Khan on the
punitive damages claimon the grounds that there's been
insufficient proof to support a punitive damages cl aim as
to those individual dentists, as well as the doctor
denonstration of harm which wll be another reason.

For all of those causes of action we urge the
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Varano v. Small Sm | es 2371

Court to direct a verdict in favor of the individual
denti sts.

Thank you.

THE COURT: Thank you, M. Stevens. W0 on
behal f of plaintiff's counsel is going to be heard? M.
Frankel ?

M. FRANKEL: Your Honor, with respect to M
First's initial notion regarding 1203, the Ml eyia (Phon.)
case that your Honor nentioned, the State Farm case,
addresses what, under New York |aw, what or who
constitutes an owner under 1203. It's not enough, and it
woul d be the epitonme of fraud to say what they're saying,
which is, "Well, I ama |licensed owner. Although it's a
big charade, |'ve conplied with the statute."”

So the New York Court of Appeals | ooked beyond
that statute to see what is deened to be an owner,
addressed that, and the evidence is undisputed in this
case that FORBA was the owner. Dr. Padula said FORBA sold
the clinics; New FORBA bought the clinics. He said al
the noney went to FORBA. He acknow edged the owner is the
one who gets the profit. There wasn't anything to submt
to the jury, conpletely one-sided, no fact issue created,
and your Honor acted appropriately in deciding there
wasn't sonething to submt.

As to the mal practice argunent regarding Dr.
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Slack, I"mnot entirely sure whether that's an accurate
representation of the testinony. Wat | know is that when
a professional testifies that procedures were unnecessary,
and there's testinony of what -- photographs or videos of
what happens when you go through that procedure, evidence
of what happens in a restraint, it's reasonable for the
jury -- there's not the need for expert testinony to
expl ain the consequences of unnecessary procedures, or
having a -- she testified, for exanple, that no |ocal,
that it would cause pain. That's enough evidence for the
jury to use its commopn sense and decide what is an
appropriate | evel of damage. But saying that, if you had
an unnecessary pulp and crown, that that was a proxi mate
cause of injury, there's no need for that testinony. |It's
i ke saying, "Well, you cut off the wong leg. Ws that a
proxi mate cause of injury?" | think every juror knows and
doesn't need expert testinony on that.

THE COURT: Thank you.

M. FIRST: If | may?

THE COURT: Yes, M. First.

M. FIRST: | just want to add one other thing.
| also would nove to dismss -- obviously if the Court
granted the notions to dismss that | nade, this would be
academc -- but | want to specifically nove to dismss the

punitive danages claim that there is no showng in this
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case of conduct sufficiently wanton to justify that under
any construction of the evidence and I would ask that your
Honor not let that issue go to the jury. Thank you.

THE COURT: Al right. As | think I've stated
on the record before, the way this case has evol ved over
time has nmade it a little nore difficult to do things in
an orderly fashion, but | did request that counsel neet
with nme on Sunday to review the jury charge and the
verdict sheet. Although there was a little opposition to
that, we did neet and worked -- everybody worked fervently
t hr oughout Sunday ni ght, Monday, Monday night, and we al so
cane into court on Mnday afternoon to continue our jury
charge conference, and to speak al so about the verdict
sheet .

| did give counsel an opportunity to put notions
on the record before the jury cane back, but that was
declined. So we're doing these notions now, and the Court
anticipated the notions and has thought about the notions
and is going to deny the notions that are nade.

Wth respect to the Court's sua sponte decision
regarding the 1203 violation, as | was preparing the jury
charge on that issue, | did determne that as a matter of
law the -- that issue -- there were no factual issues that
the jury would need to decide to determ ne whether or not

there was a violation of Section 1203, and as soon as |
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made that decision, | notified all counsel by e-nuil,
whi ch was our nethod of communication in |ight of the fact
t hat nost of those comrunications were taking place in the
evening and early-hour nornings. So | did give that --
counsel notice of that as soon as that determ nation was
made.

Anyt hi ng el se?

M. NOAOTNY: Yes, your Honor.

THE COURT: Yes, NMr. Nowotny.

M. NOWAOTNY: Good norning, your Honor.

On behalf of defendants Dr. Aman, Dr. Bonds and
Dr. Khan, we would nove for mstrial based on we believe
that ny clients have been denied a fair trial because of
the cunul ative factors of the Court's conduct. The basis
of this nmotion is found in the Qugourlian v. New York City
Health & Hospitals, 5 A D.3d 644, a mal practice case with
simlar issues. In this particular matter, if | can just
make the record --

THE COURT: Yes.

M. NOTWATNY: ['mgoing to start in kind of a
reverse order:

Closing argunent: At the tinme of closing
argunent, the Court allowed all counsel tinme limts to try
to get all the argunent in or summations in in a tinely

and orderly fashion. Defendants conplied with the tine
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constraints --

THE COURT: Let ne just say you didn't conply
with the tinme constraints. It was only because
co-defendant allotted you tine. You actually went an hour
and | think fifteen or twenty mnutes. No, you went an
hour and five mnutes, | believe, and you were allotted
forty m nutes.

M. NOAOTNY: We were advised we got two hours
for defense. Defense worked anong thenselves. | had two
years of time for the entirety of the care and treatnent,
not just two aspects of it, plus two-and-a-half weeks of
evidence to get in. As to the allocation of the tinme, you
never gave direction that it was per; the defense
cunul atively had two hours, and we worked anongst
our sel ves.

THE COURT: You did not advise the Court that
was how you were going to do it. You wanted tinme and |
wanted to ensure that all defense counsel had tine to nmake
the argunents that you want ed.

M. NOAOTNY: And we conplied with the two-hour
l[imt collectively to all defendants. | was given a
five-mnute warning, which | noticed the Court did not
give to M. Leyendecker when he was close to his hour, and
he was in fact given alnost ten mnutes nore for sunmation

with the Court acknow edging, "Well, he's about to wap
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up” in his argunent and that was all owed.

Further, the Court denied ny request in order to
cover all the ground that was put before us, with the two
years of care and two-and-a-half weeks of evidence, to use
trial testinony and publish it to the jury to expedite the
conversation in summation. That was denied. There were
no grounds given, legal or procedural, just that actually
the Court ironically conveyed this verdict that it would
be tine-consum ng, when it was ny intent and prior
experience had been that it actually expedites the entire
conversati on.

THE COURT: kay, listen, M. Nowotny, just so |
don't |lose track, not having a pen or paper in front of
me, wth respect to that issue, there was a request nade
to ne by plaintiff's counsel to publish to the jury
testinony, trial testinony, the day before closing
argunents. All counsel were at the bench. |[|'mnot sure
if you personally were, but there was a representative of
your client. \Wether it was M. Stevens or M ss Mrangas
or you, I'mnot sure, but | did have all counsel present
when that request was nmade, and | denied that request to
plaintiff's counsel.

And so it was for that reason that when you went
to display the testinony that | said | wasn't going to

allowit. | had already denied that request the day

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Varano v. Small Sm | es 2377

bef ore.

M. NOAOTNY: Okay. My understanding of that
was for the evidentiary part of the case and this was
during summati ons.

THE COURT: No, no, it was specifically with
respect to summati ons.

M. NOANOTNY: | actually was inforned it was M.
McPhilliamy who brought up the issue, but either way |'m
just pointing out that the request was nade, and in
contrast, you allowed M. Leyendecker to publish the
verdict form and conplete the verdict formon the
over head, when objections were nmade, and overrul ed those
objections, and this is going to concerns that | expressed
at the beginning of this notion.

Phot ographs: During the closing, M.

Leyendecker presented this jury with a photograph that the
evidence in this case clearly denonstrated was of this
child at the age of two. W made an objection. The Court
overruled the objection and did not allow for a curative
measure on that matter, suggesting that his reference that
this is a couple of nonths before attending ny client's
facility was, as the Court put it, | believe, "there were
a lot of exaggerations in the sunmations."”

Plaintiff's counsel did not object to any of the

Court's inpressions of exaggerations by defense counsel
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during their summation, so the Court nade its own
observation of that, did not allow a curative neasure to
correct the gross m srepresentati on by counsel of that
phot ograph, and we believe that was highly prejudicial to
us.

In fact, the significance of that m sl eadi ng of
the jury, | think, was denonstrated with the first
question fromthe jury asking if they could get the
readback on what the dates were for that, and the readback
was the child was two years old, not three years and seven
months or two years and five nonths. He was three years
and seven nonths when he first appeared.

THE COURT: The reason | said | would not give a
curative instruction on that because | anticipated that
the jury was smart enough to understand what the evidence
was on that issue, and as | said on the record before, M.
Nowotny, | think -- | believe the testinony was that the
child was two, and two spans twelve nonths. | don't think
it was a gross msrepresentation, and as an exanpl e of
statenents that were nmade, | believe by all three defense
counsel, that | think were m srepresentations of the
evidence, | think all defense counsel said, for exanple,

t hat when Jereny first appeared at Small Smles, he was --
he had -- | think the words were "raging infection;" he

had swol |l en guns, and fever --
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M. HUSLANDER: No, no --

THE COURT: |'mnot 100 percent sure but there
were references to the condition, and to ny know edge
there was no evidence in the record that that in fact was
true. However, again, ny viewis -- excuse ne, would
counsel just be quiet in the back?

M/ recollection of the testinony that that was
inconsistent. However, | do believe that that's what the
jury is instructed, both at the beginning of the case and
the end of the case, that closing argunents are nerely
argunents; they're not evidence. And | think that |ike
t hose representations, the fact that the testinony was
that the child was two, that's the jury's job to sort out
the statenents that may not have been -- were not an
accurate representation of the testinony.

M. NOAOTNY: Yes, your Honor; however, even
with the liberties of sunmation, counsel are not typically
allowed to directly mslead the jury on a point that's
very significant to the entire issue of this case, and M.
Leyendecker actually referred themto an office note of
Dr. Taylor, which happened to be a few nonths earlier,
where she's looking in the child's throat for a sore
throat, handing the jury the photograph of this child,
saying, "Here's the child. Look at these teeth, a few

nmont hs before,” trying to correlate --
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THE COURT: | think he said several nonths.

M. NOAOTNY: | said a few, but that's that.

Now, we also believe that there was a
significant disparity in the rulings by this Court on the
obj ecti ons made throughout this trial, and the record wll
denonstrate that. Many objections were nmade throughout
this case, and | believe that the ratio of sustaining
obj ections dramatically favored the plaintiff. | think
that will bear out, just a sheer counting of the
obj ecti ons sustai ni ng.

But we al so have specific concerns because with
regard to Dr. Davis, our primary expert, while on the
stand, multiple objections on foundation to an expert and
they were al nost all sustained. Wereas when Dr. Sl ack
was on the stand and started to offer opinion testinony
that actually was the subject of a notion in limne to
excl ude and was denied, was allowed to testify in her
opi ni on about psychol ogi cal damage that this person may
have in the future. W objected on foundation and that
testinony was allowed to conme in and our objection was
overruled. The disparity in the objections for those as
related on foundation as to the experts we believe was
di sproportionate.

The next itemis the --

THE COURT: | don't recall that Dr. Sl ack
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testified as to future psychol ogi cal damage. But | could
be wong. | do not recall that being the subject of any
of her testinony.

M. NOANOTNY: Ckay. The next was gumry bears.
There was a notion in limne by plaintiff at the beginning
of the trial that gumry bears and associ ated things that
m ght inpugn the parenting of this child would be
excluded. There was an exception by this Court to that
ruling that if there's any information that cones through
the exchange with the health care providers involved in
the child's care, that that can be commented on, and in
fact there were exchanges through this trial. Gumy bears
actually canme out in Ms. Varano's testinony to sone of ny
questioning and the Court did allow that.

The concern is that the summation point, while
there was sone -- what the defense believes to be
consistent rulings on this issue throughout the trial --

THE COURT: There were.

M. NOAOTNY: -- the Court announced prior to
subm ssions that no reference to gummy bears -- and |I'm
usi ng gumy bears because it's the catch phrase that was
nmost dramatically brought to bear in this courtroom-- was
not to be raised. And it was never the intent of the
defense to -- because we didn't ask for Ms. Varano or M.

Bohn to be on the verdict form parenting has never been
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part of our case.

However, plaintiff's counsel's case has hinged
primarily on the concept that that picture of this
two-year-old' s nouth with those fine-1ooking teeth at that
poi nt was the basis of the argunent no treatnent should
have been given because there was no indication for it;
there was no decay. There was one cavity is all that's
conceded.

So the causation of how the ECC, how this decay
t hat was observed even by the nother in the preceding
year, canme into play should have been allowed to be
di scussed, and we believe we were prejudiced in not only
bei ng hindered in discussing causative factors, regardless
of whether there's parental blanme or not, we were never --
never had and never did suggest that it was the parents'
fault. W were denied the opportunity to put that in
front of this jury and then in sunmation conpl etely denied
the opportunity to address it, and | had an exchange | was
going to present to the jury with Ms. Varano about her
answers to ne about her conversations with Dr. Bonds that
gummy bears were very nmuch a concern and a condition for
one of the issues that he suggested and she agreed to deal
with his oral hygiene, and we were denied that
opportunity.

THE COURT: It was done in the context of a
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nmotion by M. Hggins that was submitted to all counsel
and the Court wth respect to summati on argunents and what
the Court should -- with a request to exclude certain
testinmony. | believe that that notion was nade in part
because of the utilization of the subject of gumy bears
in opening statenments, not withstanding the Court's notion
in limne on that subject.

Had the subject not been addressed in opening
statenents, contrary to the Court's ruling on that subject
and the notion in |imne which, of course, counsel had a
right to object to and did and take an exception to, |
woul d not have ruled the way that | did. | made it clear,
| believe, on the record that, while | was granting the
nmotion, the basis for granting that, because | don't think
it's appropriate to object during closing argunents, and
to avoid that issue, the Court ruled that it was not going
to allow the subject of gummy bears to cone in.

However, | did open the door before cl osings
began and said that if defense counsel wanted to wal k the
line, that they certainly were free to do that, and | did
note that the subject of gumy bears, | don't think cane
up in closing argunents, but | did retract sonewhat from
the ruling that | gave before closing argunents.

M. NOAOTNY: | think your Honor added the

potential of "provoking the wath of the Court."
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THE COURT: Well, yes. M concern was that |
was going to get an objection during closing argunents,
which I was trying to avoid, in having to adnoni sh one of
the lawers in front of the jury, and that is why | said
what | did.

M. Higgins, you're standing up.

M. HGENS: | just wanted to be heard on that
one issue, the gumy bear issue, if the Court -- if not,
"1 wait.

THE COURT: Wy don't you wait.

M. NOAOTNY: Next area of concern was during
the course of the trial, it was the inpression of the
def ense counsel there were multiple interruptions by the
Court of defense wi tnesses on the stand, that you
instructed on a couple of occasions sort of your own
obj ecti ons of nonresponsiveness, instructing the w tnesses
to answer yes or no when no simlar objection was being
made by plaintiff's counsel, and that position of the
Court was not applied on Dr. Slack's testinony or on any
plaintiff-specific wwtness. And we believe that was
di sproportionate as wel|.

THE COURT: Let ne just state for the record,
and | think the record will bear this out, that the
def ense experts repeatedly, over initial objections and

response statenments of the Court, were giving narratives
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and answering questions -- the question that was asked and
then going forward. |In contrast, Dr. Slack was very
sparse wth her words. She was answering questions and
not giving lengthy narratives, so while | do agree with
you that there were nore tinmes maybe -- | don't know -- |
don't recall whether | had to adnonish Dr. Slack on that.

| don't believe | did, because she was answering questions
w thout going into lengthy narratives. And it certainly
is within the Court's prerogative, given the length of the
trial, which was -- we're in our fourth week, | think, and
that -- and since counsel weren't working with their

W tnesses to try to keep themto answering the questions,
the Court did.

M. NOAOTNY: And | just want to be clear, ny
point was not just limted to the interactions with the
experts; | believe there were instances that sone of the
def ense wi tnesses thenselves, that the Court nmade its own

objections and instructed themto limt their answers to

yes or no.

THE COURT: Well, | think the defendants didn't
call any witnesses, so |I'mnot sure what -- you know, you
call ed your expert witnesses. | know that the plaintiffs

put on sone of your clients on the stand, if that's what
you're referring to.

M. NOAOTNY: Yes. Maybe it's a term nol ogy
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i ssue, but when ny client is on the stand, | consider he's
a defense witness; | don't care who's asking the
questions. And so |I should perhaps have said defendants.

| just want to be clear that the conversation
that | brought up about the Court's asserting sone
obj ections and instructing the yes or no responses when
the plaintiff's counsel was not requesting a simlar
objection of their own to those answers wasn't just to the
experts but also to the defendant w tnesses.

W also believe it was inappropriate for the
Court to assert itself in ruling sua sponte around 8 p. m
the night before closing on the New York Limted Liability
Conpany Law 1203. It was certainly an issue of fact for
this jury. The evidence that canme out was that there were
dentists who owned the Syracuse clinic. Wether Od FORBA
was owned by a consortium of dentists and nondentists, and
New FORBA, was not the sole consideration for this jury,
and we believe that that should have been for the jury to
consider. The fact is that the appropriate state agency
responsible for licensing health care facilities in the
State of New York found the paperwork and the application
to be satisfactory on a technical level. So this was
sonething we believe the jury should have been able to
hear and should have allowed on the closing the parties to

address those distinctions versus the inpact of the
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Court's ruling. And there was no application nade for
that ruling by the plaintiffs prior to the Court doing so
sua sponte, and we believe not only did that harm our
corporate defendants but it also had an indirect
prejudicial effect on ny clients, the three dentists.

THE COURT: Wth respect to that, if you can
address what evidence, other than the fact that they were
licensed, was there in the record that suggested that
these licensed dentists, Dr. Padula in one instance and --
|"ve forgotten the nanes of who else had the |license --
ever was in the Syracuse clinic, ever directed -- ever did
anything with respect to the Syracuse clinic? Was there
any testinony on that subject?

M. NOAOTNY: Your Honor, the reality of ny
knowl edge is that under that particular statute, it is a
formality of the statute, neaning that procedurally you
must have a licensed dentist who is identified as owner.
There was evidence from Dr. Padula and Dr. Andrus, and
whet her or not they're actively present or not, it's a
trier of fact consideration as to whether they're in
proper conpliance or not. | don't feel that was a proper
ruling for the Court to make because of its interpretation

THE COURT: Isn't that a |l egal question? You're

asking the jury and that's really what the Court is --
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what facts were in front of the jury to suggest that in
fact the individuals who held Iicenses and were decl ared
to be the owner were the owner? It's an application of
fact to the law that the jury has to decide, and there
wasn't any -- there were no facts that supported the
ownership by those individuals. There was nerely a
license. That was it.

M. NOWOTNY: For conpliance with that
particul ar regulation, statute, it is the ownership of the
dentist, licensed dentist, that is the threshold. As to
their practical involvenent, | think that's a trier of
fact consideration, and is that a requirenent that that
i censed dentist owner be actively involved with that
clinic one way or the other.

THE COURT: That's precisely the reason why the
Court granted the notion, because | don't think that was a
jury question. | do not believe that was a jury question.
But we agree to disagree, M. Nowotny.

M. NOAOTNY: Thank you.

At this point, | would just because of the
record -- and certainly | appreciated the exchange -- |I'm
going to also put down, because | believe it's part and
parcel of the grounds for this particular issue, the prior
nmotions for mstrial and so --

THE COURT: | don't need you to repeat that
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because the notions for mstrial were already nade on the
record, so the record is preserved with respect to the
grounds. You don't need to repeat them

M. NOAOTNY: |'mnot going to repeat the
grounds, but we did bring four prior notions, and just to
be clear so there's no confusion, one on the open door
i ssue and allowi ng the New FORBA/A d FORBA conplaint to
conme in; twd, was the fact that the governnental
investigation was let to cone out through that extraction,
a subject of its own notion in limne. Three was the
seventy cases that Dr. Slack |ooked at suggesting there
was a pattern of issues. | believe four is the allow ng
of the television program 2007 in the Maryl and area be
brought to the attention of this jury. And/or the failure
to instruct and advise this jury of the Appellate Fourth
Departnent's ruling on fraud and breach of fiduciary when
the Court started the opening introduction of this jury,
"this is a case of fraud being brought by the parents of
Jereny Bohn.™

THE COURT: (kay. The Court's opening statenent
to the jury is on the record, and that is not what | said.
| did deal with the other issues, and as | said, with
respect to those other issues comng in, they were the
subject of a notion in limne; the Court did grant the

defendant's notion in limne to keep out the other issues,

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Varano v. Small Sm | es 2390

and it was only because one of the defendants nade a
statenent that was -- in part gratuitous, but
inconsistent, that | allowed the testinony about the prior
i nvestigation, et cetera, to conme into evidence.

| did have a conversation with counsel, |
bel i eve Sunday, and maybe Mnday, about whether or not
they wanted a limting instruction, and | specifically
again yesterday, | believe on the record, asked defense
counsel about what limting instructions they wanted ne to
gi ve because clearly that canme in for purposes of
i mpeachnent only, and defense counsel declined to have any
[imting instruction other than a [imting instruction on
the issue of the guidelines.

And | think with respect to Dr. Slack and the
ot her cases she reviewed, | believe that cane up through
your testinmony about -- or through the questioning of how
much she was paid and --

M. NOAOTNY: Ch, no, oh, no. It was brought up
by that gentleman right there, "You' re | ooking at sone
ot her cases, aren't you?" "70 cases.” "And what did you
noti ce about those?" "There's a pattern.” That canme out
on the direct exam nation of their expert.

THE COURT: Who asked her about the $50, 0007
Were did that cone up, that she had been paid $50, 000?

M. NOANOTNY: He asked her, "Aren't you getting
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pai d?" "l'mgetting paid $300 an hour." "How much time
did you spend on those cases?" W added it up and |ater
on 50,000 canme out on the cross, after they brought up how
much time she spent on the case. It had nothing to do
with all these cases that she was | ooking at.

THE COURT: |1'mgoing to have to hear from
counsel so...

M. NOWTNY: Just a few nore. The denial of
t he sequencing notion to allow for the threshold deci sion
on whet her mal practice and informed consent should be
heard before subjecting ny clients to -- well,

t hree-and-a-hal f days of evidence that had nothing to do
with clinical care of M. Bohn. | think the way this case
was put on, the way the case was presented to the jury
clearly shows how prejudicial that was --

THE COURT: M. Nowotny, how old is this case?

M. NOANOTNY: Pretty ol d.

THE COURT: Pretty old, okay. And when was the
first time that defense counsel -- when was the trial date
set in this case?

M. NOWOTNY: Your Honor, what | heard was that
that request was put in a nonth before we --

THE COURT: Wait, wait. | -- ignore that
guestion for a mnute; I'll get back to it. But when was

the trial date set in this case?
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M. NOAOTNY: | would have to defer to your
Honor on that. | don't know.

THE COURT: (Quite sonme time ago. In fact, |
think it was an adjourned trial date. There was an
earlier trial date. And with respect to when the notion
was nmade for sequencing? It was, as Mss Marangas stood
up and said yesterday in Court, it was submtted in
August, a nonth before the trial -- filed. However, it
was not considered by the Court until a week or so before
the trial. The record will reflect that. | don't need
argunent on that.

But | think it was inappropriate and while the
Court did set the deadlines, I'mgoing to just say for the
record right now, at no tinme did the Court expect to
receive the papers it did in connection with this case,
the volunme of papers that it received in the weeks before
this trial started. Had | known that there would be in
excess of 50 notions in |limne, which obviously you guys
have been working on the case for years; | see in this
courtroomright now on behalf of your clients, at |east
three | awers...

M. NOAOTNY: M client is actually this good
old M. Stevens and -- I'msorry. How could | mss her?

Ms. MARANGAS: |'m here to help you out.

THE COURT: And | will rem nd counsel of an
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argunment or a statenent that | nmade on the record at one

of our -- | believe on the record but maybe not, at one of
our conferences when | asked -- and there were |ots of
| awers in the room-- is there a single lawer in this

room who has read all of the papers that have been
submtted to ne this week to read with respect to the
trial that was going to begin | believe in a week or two,
and not a single lawer raised their hand. Not a single
| awer had read all of the papers they were asking nme to
read in the week or week-and-a-half before this case
began.

So | want the record to be clear, too.

M. NOWOTNY: Thank you, your Honor.

THE COURT: M. Nowotny.

M. NOAOTNY: The last one, with regard to the
proposed jury sheet, the one that's back there for
consideration of this jury is alnpbst identical to the one
proposed by plaintiff in this case. The one proposed by
t he defendants was not incorporated to any neani ngful
degree, if any.

That's the concl udi ng conment.

THE COURT: And just with respect to that, as
counsel knows from our neeting on Sunday with respect to
the verdict sheet, | did not want to submt a ninety --

what was the nunber of pages of the verdict sheet? 94 or
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977

M. HGANS: 97, Judge.

THE COURT: -- a 97-page verdict sheet to the
jurors, so | said | wanted to work off of the shorter
version, and we spent hours going over that verdict sheet.
So yes, | wanted to start with one of them and | picked
the shorter version of the sheet, but we went over
guestion by question and -- yes, | did start with the
plaintiff's verdict sheet.

M. NOWAOTNY: Thank you, your Honor.

THE COURT: Thank you. Response to the
notion --

M. FIRST: Your Honor, if |I may, | would |ike
to just state for the record that on behalf of ny clients,
we join in the notion for the mstrial for reasons stated
by counsel .

M. MPHLLI AMY: W join in that as well.

THE COURT: All right.

M. HGANS: Judge, just in opposition to the
nmotion for mstrial, first --

THE COURT: Just a mnute before | do that. W
do have another note fromthe jury, so |I'mgoing to have
it marked.

(Court's Exhibit 12 marked for identification

and received in evidence)
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THE COURT: Okay. The Court has received and
mar ked Court Exhibit 12, a note fromthe jury. They woul d
like a copy of both versions of A A P.D. guidelines on
protective immobilization with respective dates. | would
request counsel to please |locate those docunents in the
exhibits.

M. LEYENDECKER: Your Honor, those are Exhibits
Plaintiff's 66 and Plaintiff's 67.

THE COURT: Do they have the dates on them or do
we need to have the testinony read back?

M . LEYENDECKER: They both have the e-nai
date, your Honor.

(Di scussion off the record at the bench)

M. FIRST: | said we put in a version 771
Exhibit 771, which is 2004/ 2005.

THE COURT: And is that on the protective
i mobi | i zation?

M. FIRST: Yes, it is. |In fact, it has less in
it --

(Di scussion off the record at the bench)

M. LEYENDECKER: | would just note, Exhibit 771
is the 2004 and 2005 guidelines. Exhibit 66 is as anended
'05/'06. 66 is as amended '06/07. So versions could be
both 66 and 67 or the version before they included the

ri sk | anguage and the version after the risk |anguage was
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included, so | think it would be fair to send all three
docunents if we can.

THE COURT: That's what --

M. FIRST: |I'mfine with that.

THE COURT: That's --

M. LEYENDECKER: But all three are dated and
it's clear -- they're paying attention to the details and
they can figure that out.

THE COURT: And do all counsel agree that | can
send the -- wait, Jim-- exhibits back w thout bringing
the jury in here?

M. LEYENDECKER: Plaintiffs certainly do.

THE COURT: So we have plaintiffs and we have
New FORBA, A d FORBA and dentists, you agree that we can
send them back w thout bringing the jurors in?

M. FIRST: Yes.

THE COURT: Ckay.

* * *

THE COURT: Ckay.

| amgoing to hear fromyou. Wuld you mnd if
we just take a break because | have notions. 1'mgoing to
be very brief with notions.

M. HGENS: Wuatever is good for the Court.

THE COURT: How |long are you going to be?

M. HHGANS: W're here all day, so whatever is
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good for you.

THE COURT: How long is it going to take?

M. HGENS: | can just do it after the
nmotions, Judge. Either way. Whatever is good for the
Court .

THE COURT: Wy don't we wait then and, Val, why
don't you stay here.

(Recess taken)

(Court's Exhibit 13 marked for identification
and received in evidence)

THE COURT: It's ny understanding the jurors
have gone down for a cigarette break, but in the neantine
have sent out a note. |It's been marked as Court Exhibit
13. The note requests depositions of Drs. Knott and
Andrus and O d FORBA dentist enploynent contract.

So with respect to the second request, | believe
that's in evidence, and so | would ask counsel to pul
t hat out.

Wth respect to the depositions of Drs. Knott
and Andrus, the transcripts obviously were not in
evi dence. Those were read in? No, no, they were here.

M. FRANKEL: Those w tnesses ended up --

THE COURT: Were right here. So | think what

we'll do is bring themin here and tell themto wite a
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note with what -- or to ask specifically what portions of
the testinony they want read back because we can't give
them any transcript of that, so if there's sone testinony
in particular they're | ooking for..

M. LEYENDECKER: | was just going to say on the
enpl oynent contract, | think in ny original stack I
referenced Dr. Bonds, but | think there's nmaybe one ot her
in evidence, Dr. Aman's, Dr. Aman's -- no, Dr. Khan's. |
t hought there were two, so | can go |ook for that.

THE COURT: M. Stevens, you stood up?

M. STEVENS: And when the foreman starts
witing down the testinony word for word, we'll decide
what to do at that point, your Honor.

THE COURT: Hopefully that's not going to
happen, but... anybody el se have a different suggestion?
M. Stevens?

M. STEVENS: It was only a |ight remark, your
Honor .

THE COURT: Understand. There's really no other
way to deal with that except to ask them what specifically
t hey want testinony on.

Ms. MARANGAS: What does the note say on the
enpl oynent agreenents?

THE COURT: It says "Ad FORBA denti st

enpl oynent contract."”
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Ms. MARANGAS: Doesn't specify which dentist.

M . LEYENDECKER: Well, they have one. And they
j ust want one.

M. HULSLANDER: It's in your pile of stuff.

M. LEYENDECKER: It was referenced in closing,
| think Dr. Bonds, and they have that. |If they only want
t hat one...

THE COURT: WM. Hul slander, did you want them
all to go in?

M . HULSLANDER: They already have a contract
and the contract is the sane for all the dentists except

for the dollar anpbunt, so they already have one back

t here.

THE COURT: Are you suggesting then when they
cone in here, | tell themthey have one and the other one
is identical -- what do you want nme to tell them when they
come in?

M. HULSLANDER: They have a copy of the
contract --

M. STEVENS: Maybe they don't know they have

M. HULSLANDER: -- already. It was in the pile
of exhibits that was given to them shortly after they went
back to deliberate.

THE COURT: Ckay.
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M. HULSLANDER: That's all -- they were asking
for a copy of the contract. Tell themthey have it.
Wi ch one do they have, Kevin?

M. LEYENDECKER: | think | gave Dr. Bonds. |
think what | gave them-- I'msorry -- was Dr. Bonds'
contract that was marked as O d FORBA 1037.

M. HULSLANDER: Wy don't you just point it out
as Od FORBA 10377

THE COURT: Ckay.

Wen they cone back fromtheir cigarette break,

we'll bring themin here.

* * *

(Wher eupon, the jury was brought back into the
courtroom

THE COURT: We have received another note. It's
been marked as Court Exhibit 13. That note requests
depositions of Drs. Knott and Andrus and ol d FORBA denti st
enpl oynment contract.

It's nmy understanding that you already do have a
copy of an O d FORBA dentist contract. It was in the
stack of papers that was initially given to you, and so |
think we addressed that one. That should be in the stack
that's there.

Wth respect to the depositions of Drs. Knott
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and Andrus, they testified here in court, and we can have
any of their testinony read back to you. W can't provide
you the depositions because they weren't offered in court,
but if there's a particular subject matter that they
testified on, a portion of their testinony you want read
back, or if you want all of their testinony read back, we
can do that. So do you want to go back and |l et ne know
what of that testinony you want or how do you want to
address that?

VWhat |'mgoing to ask you to do is just go back
for a mnute, go back and decide. Do you want part of the
testi nony read back? Do you want all of the testinony
read back? Wat subject matters, if it's just a part, and
we'll pull that up, okay?

Thank you.

(Wher eupon, the jury was then dism ssed fromthe

courtroom

THE COURT: \While they're working on that, why
don't we start argunent?

M. HG3INS: Sure.

Plaintiffs oppose the request for the mstrial.
First as to the gumy bear issue, this has been -- this
was fully raised and decided well before the trial even

started. W first noved under 3211(a)(7) to bar any
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reference to the parents, anything like that. That notion
was granted. That was on the full 2214-b record, and then
after that, we nade a notion to exclude any reference to
gummy bears both -- on any grounds, including causation
grounds, and again this is on the 2214-b record, so
everybody's got full notice.

Their expert responses didn't say anythi ng about
gummy bears being the causative elenent or anything |like
that. W got no responses saying that this was a
legitimate issue in the case that needed to be in the case
for defendants. The Court heard argunent. W had full
noti on papers and the Court granted the notion.

The only reference -- there's nothing in the
medi cal records about gummy bears, nothing. Nothing in
the Small Smiles chart; nothing in Dr. Taylor's chart;
nothing in Dr. Patel's chart. There's only one reference
and that was Kelly Varano said she was -- she asked Dr.
Bonds whether -- "could this have been gummy bears?" and
he said, "Yeah, it could have been,"” and that's it.

So we were very alert to the fact that they were
going to use this whole gumy bear thing to blane Jereny,
bl ane the parents and make the case about sonething that
it's not.

So on the opening at Pages 263, 264, 267 and

268, the defendants did exactly what we thought that they
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m ght do, they started tal king about -- for instance, 268,
"Hs father said his teeth were rotting. | could see sone
rot there." Quote, unquote, "So he knew?" "H s father
knew." And then they tal ked about Kelly Varano saying
that she brushed his teeth every day and fl ossed them and,
you know, commbn sense that that can't be true.

So basically they were trying to get this in
even though there was notions in |imne that had been
granted out of that. W did nmake that notion during the
openi ngs; that was sustained. W had to nmake objections
during the trial that were properly sustained, and then
with our court exhibit on our notion in limne on the
cl osi ngs, which, you know, we basically said that,
"Listen, this is where we've been; this is where we're
going," and the Court even at that point said, "Listen, if
you want to skirt that line, go ahead,"” and they never
did.

So there's no proof of causation. |In other
words, it's not an issue that has any relevance in the
case. Al of the rulings were proper and they heard --
during the trial they heard all about gummy bears. |
mean, they heard as nuch as -- a lot got in, even with the
motions in limne, so with all due respect to the
defendants, | think that the notions were proper and the

Court properly ruled on that to keep the issues in the
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case which were relevant to where the case is.

In terns of the objections, the defendants
appear to be saying that by definition all wtness
testinony is the sane wwth the sane foundation so that if
there's not 100 percent parity between the objections that
that nmeans that sonmething is wong. WlIl, that's just not
sinply the way things are. Every witness is different.
Every wtness is a different foundation and a | ot of that
i s based upon what the counsel questioning wants to do.

In other words, if you have a badly prepared
witness, and I'mnot saying that in this case, you could
have 100 objections. |If you have a well-prepared w tness
who knows what the foundation is, counsel knows that, you
coul d have zero objections. So | think the P.J.I. charge
speaks to that, and a |lot of these w tnesses, they didn't
try to lay a foundation. They just went right in and
said, "Tell me this; tell nme that." The obj ections were
proper. It doesn't nean anything, you know, if there's
nore objections sustained on one side. That's just not
credi bl e argunent.

As to the verdict sheet, M. Leyendecker was the
only one who put the verdict sheet up. None of the
def endants used the verdict sheet or -- we had the El no
right here. Everyone has been using it throughout the

entire trial. No one else put the verdict sheet up, and
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if they did, you know, that wouldn't have been an issue,
but they never did.

Wth respect to the trial testinony on the
screen, just by way of background, the plaintiffs had
originally sought to have the deposition testinony on
i mpeachnent put up. The Court denied that request. n
the Sunday before during our charge conference at the
Crown Plaza, the issue of whether we could put trial
transcripts up was raised. M. Nowotny was not there, but
his counsel was, and as | recall, the Court said at that
point in time, in reference to us putting it up, that
we're not doing it.

So it was for all counsel. W were not going to
put up trial transcripts during the closing. So again, |
don't think that's any basis for any mstrial.

And, you know, in terns of the sua sponte notion
or the Court's ruling, |I think that's what the Court is
here for, is to basically let the jury decide what they
need to decide and if there's been no proof whatsoever
offered on an issue and all of the proof is basically
undi sputed -- | think the Court asked two or three tines
what specific proof was submtted that would create an
i ssue of fact or something for the jury, and there was
none. They submtted absolutely no proof on this.

And if anything, it's the plaintiff's failure --
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we shoul d have been noving for a directed verdict on that
as soon as they rested their case. So we have been a
little busy and certainly the plaintiff's failure is not
anything reflecting on the fact that the Court is sitting
up here and seeing the evidence cone in.

So | think that's what the Court's job is and |
don't think that, you know, the fact that the
defendants -- if they had sonmething to put in, they could
have put it in and that's what we have trials for. Wat
did we hear? W heard absolutely nothing. Not a single
proof, not a single fact witness by the defendant doing
anything to controvert this.

|"mjust asking ny -- those are the parts that
was in on, so | would ask if ny esteened coll eagues coul d
finish the argunment for the plaintiff.

THE COURT: And before you begin...

M. FRANKEL: Sure.

(Court's Exhibit 14 marked for identification
and received in evidence)

THE COURT: W have a note fromthe jurors
mar ked as Exhibit 14. It reads "W w thdraw our request
for the testinonies of Drs. Andrus and Knott."

Ckay.

M. FRANKEL: Two follow up points, your Honor.

The | ast point, on the 1203, it's a matter of
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law. |If they're right, that all you need to do to conply
with the statute is be a licensed dentist, the facts are
undi sputed that Dr. Padula was a licensed dentist in New
York, as were Knott and Andrus, then they didn't violate
1203. If we're right and the State Farm case says what we
say it does and what your Honor | think has concluded it
does, then they did violate 1203.

There's no fact for the jury to decide. The
facts are undisputed. It's the application of facts to
the law that matters. Utimtely, maybe the Fourth
Departnment will decide that, but it's a legal matter; it's
not a factual matter.

One other point that M. Nowotny raised that |
want to address is the testinmony of Dr. Slack regarding
patterns and practices. Her opinions on that subject were
di scl osed in expert disclosure in January. The identity
of the cases she reviewed were put in our disclosure. The
objections nmade at the tine were principally that they
wer e caught by surprise and they would have to deal with
unidentified plaintiffs -- or unidentified patients and
they didn't have the records, all of which was untrue.

In terns of the relevance of the testinony, your
Honor had decided -- not only did we disclose that in
January when they filed a notion for summary judgnent, one

of the bases for opposing the notion with respect to 349
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and with respect to punitive damages was testinony or --
affidavit testinony fromDr. Slack that she had revi ened
t hese cases and here were the patterns and practices that
she had detected, and it went unrebutted and your Honor
found in your order denying the notion for sunmary

j udgnment that that was sone evidence to support the
consuner -ori ented conponent of 349. And it al so hel ped
establish the schene that supports a basis for punitive
damages.

It turns out, unbeknownst to us, because they
didn't disclose that in their stuff, that Drs. C sneros
and Davis had reviewed a bunch of cases, too. Wether
they detected any patterns, | don't know, but they were in
a position to rebut that if they choose to because they
had done the sane thing. They choose not to. There's not
only no basis for a mstrial on that, it would be error
not to have admtted the evidence.

And | just think it's a non-issue. |It's clearly
rel evant evidence to key issues in the case and entirely
proper to admt it.

THE COURT: Thank you.

M . LEYENDECKER: Your Honor, may | be heard on
one brief issue?

THE COURT: Certainly.

M. LEYENDECKER: It really relates to this
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whet her you sustained nore objections for the defendants
than you did for the plaintiffs, and the underlying
suggestion there is pretty incredible to nme and | think
that the record is going to be very clear that if we're
going to have a score card as to the nunber of objections
that were made, the tally on one side is going to be far
greater than the tally on the other side, and so it

shoul dn't come as any surprise that if the side of the
case that has the far greater nunber of objections
asserted has nore that were sustained... that's just what
you woul d expect.

And | find the suggestion offensive, and | want
the record to be clear, as it wll be, on who assert the
nunber and the amount and the frequency, including
obj ections such as "he's piling on," and the last tinme |
checked, there's no such thing as a "piling on" objection,
certainly not to the form

Thank you.

THE COURT: Thank you.

Ckay. Defendants want to respond?

M. FIRST: No.

M. MPH LLI AMY: Actually, your Honor, just on
one point and that's the gummy bears. The testinony that
was adduced during this trial was in no way to bl anme

Jereny's parents or Jereny for eating gummy bears or
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child-rearing habits. The testinony that was adduced
during trial was just to provide once nore the etiology as
to how Jereny could have presented to Small Smles, before
Small Smles, to Dr. Taylor's office and Dr. Patel's
office and ultimately Small Smles with decay on his
teeth. The testinony was not to blanme his parents for
feedi ng himgumy bears or even Jereny for ingesting gummy
bears, just to provide etiology for the source of decay
that he presented to Small Smles wth.

THE COURT: | think we addressed that issue
during the course of the trial.

M. CAHALAN: Can | be heard on one point?
was |listening from behind the screen. Wth respect to
that sanme issue that was just mentioned by M.
McPhil liamy, on whether -- there was opposition submtted
on a notion in limne that was made | think very recently,
just before closings, and we did submt opposition, |
bel i eve, w thout checking nmy notes, within maybe 36 hours
of when it was provided. W uploaded it and provided it
to the Court, and in that opposition we did indicate that
the issue of the gunmmy bears had been sonething that had
been addressed during the trial and we reserved our right
to discuss it on the bases that -- on the bases that M.
McPhil I'iany nmentioned.

THE COURT: GOkay. | don't think -- M. Cahal an,
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|"mnot sure | know what you're referring to because there
was so nuch that was submitted to the Court. Are you

tal ki ng about the issue of the gummy bears because | think

the notion with respect to the -- the plaintiff's notion
inlimne, if you will, wth respect to closings, that
wasn't -- that was just nade the eveni ng before closings,

wasn't it? Were you tal king about opposition to that?

M. HUSLANDER: W responded to that in witing.

THE COURT: Right. But that didn't cone 36
hours before --

M. CAHALAN: |I'm not exactly sure.

THE COURT: | understand. You did submt. And
as | told counsel all along, whatever was submtted to ne
by e-mail in the -- during the days, the | ast couple of
days, as | told counsel to their face, | wasn't going to
tell you you couldn't submt anything, and |I believe |I've
read everything, but | can't be 100 percent sure because
there just aren't enough hours in the day, but | do know
that | did receive opposition papers fromyou, M.

Cahal an. But | guess | was just -- not sure | knew which
ones you were tal king about because --

M. CAHALAN: | could be wong on the exact
timng. | knowit was very shortly before closing that we
subm tted sonething --

THE COURT: R ght. And | got that.
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M . CAHALAN: Thank you.

THE COURT: Anybody else? Ckay.

The Court is going to deny the notion for a
mstrial.

Anyt hi ng el se?

THE DEPUTY: Court is in recess.

(Recess taken while jury continued

del i ber ati ons.

THE COURT: Okay. W have a verdict. W'll

have the jury brought back in.

(Wher eupon, the jury was then brought into the

courtroom

THE COURT: Okay. W have a verdict. 1'd ask
the foreperson to please stand. W'IlI|l have the verdict
sheet given to you and you'll be asked sonme questions by

the court clerk.

THE CLERK: In the action of Kelly Varano as
parent and natural guardian of Jereny Bohn, plaintiffs,
vs. FORBA Hol dings LLC, now known as Church Street Health
Managenent LLC, FORBA New York, LLC, FORBA LLC, now known
as Lisac, LLC, FORBA New York, now known as Lisac, New

York, LLC, DD Marketing Incorporation, Small Smles
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Dentistry of Syracuse LLC, Daniel E. DeRose, M chael A
DeRose, Edward J. DeRose, D.D.S., Adol ph R Padul a,
D.D.S., WlliamA Mieller, D.D.S., Mchael W Rounph,
Naveed Aman, D.D.S., Koury Bonds, D.D.S., Yaqoob Khan,
D.D.S., have you answered the questions submtted to you
by the Court?

THE FOREPERSON: W have.

THE CLERK: Question Nunber 1: D d any of the
foll om ng defendants violate New York General Business Law
Section 349? Koury Bonds, D.D.S.?

THE FOREPERSON: No.

THE CLERK: Naveed Aman, D.D.S.?

THE FOREPERSON: No.

THE CLERK: Yaqoob Khan, D.D.S.?

THE FOREPERSON: No.

THE CLERK: Syracuse clinic?

THE FOREPERSON: No.

THE CLERK: d d FORBA?

THE FOREPERSON: No.

THE CLERK: New FORBA?

THE FOREPERSON: No.

THE CLERK: Going to Question Nunmber 4, did any
of the follow ng defendants conmt a battery? Answer
separately as to each defendant. |If the answer is not

unani nous, the dissenting juror nust sign where indicated.
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Koury Bonds, D.D.S.?

THE FOREPERSON: No.

THE CLERK: d d FORBA?

THE FOREPERSON: No.

THE CLERK: New FORBA?

THE FOREPERSON: No.

THE CLERK: Were your answers unani nous for al
of those?

THE FOREPERSON: Yes.

THE CLERK: Thank you. Going to Question Nunber
7: Was A d FORBA's violation of New York State Limted
Liability Conpany Law Section 1203 a proxi mate cause of
injury to Jereny Bohn as of the date of May 23rd, 20067

THE FOREPERSON: No.

THE CLERK: August 31st, 2006?

THE FOREPERSON: No.

THE CLERK: Did at least five of your nunber
agree on that?

THE FOREPERSON: Yes.

THE CLERK: Thank you. Question 9 was del eted
at that point.

As to the |ast question, was that answer
unani mous, Question Nunber 47

THE FOREPERSON: Question Nunber 77

THE CLERK: 1'msorry, seven.
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THE FOREPERSON: It was unani nous for both.

THE CLERK: As to Question Nunmber 1, the first

question on the verdict sheet, was that answer unani nous?

THE FOREPERSON: |t was.

THE CLERK: Thank you. Going on to Question
Nunmber 10: Was New FORBA's violation of New York State
Limted Liability Conpany Law Section 1203 a proxi nmate
cause of injury to Jereny Bohn as to the date of QOctober
11t h, 2006?

THE FOREPERSON: No.

THE CLERK: COctober 23rd, 20067

THE FOREPERSON: No.

THE CLERK: March 22nd, 20077

THE FOREPERSON: No.

THE CLERK: January 21st, 20087

THE FOREPERSON: No.

THE CLERK: Was that answer unani nobus?

THE FOREPERSON: Yes.

THE CLERK: Question 11: Wre any of the
foll om ng defendants negligent?

Syracuse clinic?

THE FOREPERSON: No.

THE CLERK: d d FORBA?

THE FOREPERSON: No.

THE CLERK: New FORBA?
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THE FOREPERSON: No.
THE CLERK: Was that answer
THE FOREPERSON: Yes.

THE CLERK:

Going to Question Number

unani nous?

14: Dd

any of the follow ng defendants commt nal practice?

Koury Bonds, D.D.S.?

THE FOREPERSON: No.

THE CLERK: Naveed Aman, D.D. S. ?

THE FOREPERSON: No.

THE CLERK: Yaqoob Khan, D.D.S.?

THE FOREPERSON: No.

THE CLERK: Was that answer unani nobus?

THE FOREPERSON:. Yes.

THE CLERK: Question Nunber 16. In connection

with the treatnent of Jereny Bonds,
bel ow - -
M. HULSLANDER: No...
THE CLERK: |'Ill start again.
16,
on the dates below, state the anount
Jereny Bohn to conpensate him --
(Di scussion off the record)
That conpl etes your verdict.
THE FOREPERSON:

Yes.

THE COURT: Counse
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M. HGANS: Yes, Judge, | request that the

jurors be polled.

THE CLERK:

' mgoing to ask each juror

if that

2417

was their

answer

on each question.

THE COURT: Wuld you all

just stand?

THE CLERK:

Question Nunber

1 was did any of the

foll om ng defendants violate New York Genera

Busi ness Law

Section 3497

D.D. S,

Naveed

The answers to Koury Bonds,

Aman, D.D.S., Yaqoob Khan, D.D.S., Syracuse clinic, dd

FORBA and New FORBA were recorded as a no on the verdict
sheet .

Juror Nunmber One, was that your answer?

JUROR NUMBER ONE:
THE CLERK: Juror
answer ?

JUROR NUMBER TWD:

THE CLERK: Juror
answer ?

JUROR NUMBER THREE:

THE CLERK: Juror
JUROR NUMBER FOUR
THE CLERK: Juror
JUROR NUMBER FI VE:
THE CLERK: Juror

JUROR NUMBER SI X:
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THE CLERK: And Question Number 4, that question
read: D d any of the follow ng defendants commt a
battery, and you're to answer separately, and it was to
Koury Bonds, D.D.S., Od FORBA, and New FORBA, your
foreperson reported that as no.

Juror Nunmber One, was that your verdict?

JUROR NUMBER ONE: Yes.

THE CLERK: Juror nunber Two, was that your
verdict?

JUROR NUMBER TWD:  Yes.

THE CLERK: Juror Nunber Three, was that your
verdict?

JUROR NUMBER THREE: Yes.

THE CLERK: Juror Nunber Four?

JUROR NUMBER FOUR:  Yes.

THE CLERK: Juror Nunber Five?

JUROR NUMBER FI VE: Yes.

THE CLERK: Juror Nunmber Six?

JUROR NUMBER SI X:  Yes.

THE CLERK: Question 7, was A d FORBA's
violation of New York State Limted Liability Conpany Law
Section 1203 a proxi mate cause of injury to Jereny Bohn?
The date was May 23rd, 2006.

Juror Nunmber One, was that your answer?

JUROR NUMBER ONE: Yes.
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THE CLERK: Juror Nunber Two?

JUROR NUMBER TWD:  Yes.

THE CLERK: Juror Nunber Three?

JUROR NUMBER THREE: Yes.

THE CLERK: Juror Nunber Four?

JUROR NUMBER FOUR:  Yes.

THE CLERK: Juror Nunber Five?

JUROR NUMBER FI VE: Yes.

THE CLERK: Juror Nunber Six?

JUROR NUMBER SI X:  Yes.

THE CLERK:
recorded as no by the foreperson.

Juror Nunmber One, was that your

JUROR NUMBER ONE: Yes.

THE CLERK: Juror Nunber Two?

JUROR NUMBER TWD:  Yes.

THE CLERK: Juror Nunber Three?

JUROR NUMBER THREE: Yes.

THE CLERK: Juror Nunber Four?

JUROR NUMBER FOUR:  Yes.

THE CLERK: Juror Nunber Five?

JUROR NUMBER FI VE:  Yes.

THE CLERK: Juror Nunber Six?

JUROR NUMBER SI X:  Yes.

THE CLERK: Question Nunber 10:
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violation of New York State Limted Liability Conpany Law
Section 1203 a proxi mate cause of injury to Jereny Bohn?
The date was October 11th, 2006, reported no by the
f or eper son.

Juror Nunmber One, was that your answer?

JUROR NUMBER ONE:  Yes.

THE CLERK: Juror Number Two?

JUROR NUMBER TWD.  Yes.

THE CLERK: Juror Nunber Three?

JUROR NUMBER THREE: Yes.

THE CLERK: Juror Nunber Four?

JUROR NUMBER FOUR:  Yes.

THE CLERK: Juror Nunber Five?

JUROR NUMBER FI VE:  Yes.

THE CLERK: Juror Nunber Six?

JUROR NUMBER SI X:  Yes.

THE CLERK: Date of Cctober 23rd, 2006, was
reported by the foreperson as no.

Juror nunber one, was that your answer?

JUROR NUMBER ONE:  Yes.

THE CLERK: Juror Number Two?

JUROR NUMBER TWD.  Yes.

THE CLERK: Juror Nunber Three?

JUROR NUMBER THREE: Yes.

THE CLERK: Juror Nunber Four?

Val erie Waite, Senior Court Reporter
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JUROR NUMBER FOUR:  Yes.
THE CLERK: Juror Nunber Five?
JUROR NUMBER FI VE: Yes.
THE CLERK: Juror Number Six?
JUROR NUMBER SI X:  Yes.

THE CLERK:

The next date was March 22nd,

reported as no by the foreperson.

Juror Nunmber One,
JUROR NUMBER ONE:
THE CLERK: Juror
JUROR NUMBER TWD:
THE CLERK: Juror
JUROR NUMBER THREE:
THE CLERK: Juror
JUROR NUMBER FOUR
THE CLERK: Juror
JUROR NUMBER FI VE:
THE CLERK: Juror

JUROR NUMBER Sl X:

THE CLERK:
reported no by the foreperson.

Juror nunber one,
JUROR NUMBER ONE:
THE CLERK: Juror

JUROR NUMBER TWO
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THE CLERK: Juror Nunber Three?
JUROR NUMBER THREE: Yes.
THE CLERK: Juror Nunber Four?
JUROR NUMBER FOUR:  Yes.
THE CLERK: Juror Nunber Five?
JUROR NUMBER FI VE: Yes.
THE CLERK: Juror Number Six?
JUROR NUMBER SI X:  Yes.

THE CLERK: Question 11, were

foll om ng defendants negligent? Report

Syracuse clinic by the foreperson.

Was that your answer, Juror

JUROR NUMBER ONE: Yes.

THE CLERK: Juror Nunber Two?

JUROR NUMBER TWD:  Yes.

THE CLERK: Juror Nunber

JUROR NUMBER THREE: Yes.

THE CLERK: Juror Nunber Four

JUROR NUMBER FOUR:  Yes.

THE CLERK: Juror Nunber Five

JUROR NUMBER FI VE:  Yes.

THE CLERK: Juror Nunber Six?

JUROR NUMBER SI X:  Yes.

THE CLERK: As to A d FORBA,

by the foreperson.
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Juror Nunmber One, was that your answer?
JUROR NUMBER ONE: Yes.
THE CLERK: Juror Nunber Two?
JUROR NUMBER TWD.  Yes.
THE CLERK: Juror Nunber Three?
JUROR NUMBER THREE: Yes.
THE CLERK: Juror Nunber Four?
JUROR NUMBER FOUR:  Yes.
THE CLERK: Juror Nunber Five?
JUROR NUMBER FI VE: Yes.
THE CLERK: Juror Number Six?
JUROR NUMBER SI X:  Yes.
THE CLERK: New FORBA, no by the foreperson.
Juror Nunmber One?
JUROR NUMBER ONE: Yes.
THE CLERK: Juror Nunber Two?
JUROR NUMBER TWDO.  Yes.
THE CLERK: Juror Nunber Three?
JUROR NUMBER THREE: Yes.
THE CLERK: Juror Nunber Four?
JUROR NUMBER FOUR:  Yes.
THE CLERK: Juror Nunber Five?
JUROR NUMBER FI VE: Yes.
THE CLERK: Juror Nunmber Six?
JUROR NUMBER SI X:  Yes.
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THE CLERK: Nunber 14, did any of the follow ng
defendants conmt mal practice, as far as Koury Bonds
D.D.S., no by the foreperson.

Was that your verdict, Juror Nunber One?

JUROR NUMBER ONE: Yes.

THE CLERK: Juror Nunber Two?

JUROR NUMBER TWD:  Yes.

THE CLERK: Juror Nunber Three?

JUROR NUMBER THREE: Yes.

THE CLERK: Juror Nunber Four?

JUROR NUMBER FOUR:  Yes.

THE CLERK: Juror Nunber Five?

JUROR NUMBER FI VE: Yes.

THE CLERK: Juror Number Six?

JUROR NUMBER SI X:  Yes.

THE CLERK: Reported no by the foreperson as to
Naveed Aman, D.D.S.

Juror Nunmber One, was that your answer?

JUROR NUMBER ONE: Yes.

THE CLERK: Juror Nunber Two?

JUROR NUMBER TWD:  Yes.

THE CLERK: Juror Nunber Three?

JUROR NUMBER THREE: Yes.

THE CLERK: Juror Nunber Four?

JUROR NUMBER FOUR:  Yes.

Val erie Waite, Senior Court Reporter
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THE CLERK: Juror Nunber Five?

JUROR NUMBER FI VE: Yes.

THE CLERK: Juror Nunmber Six?

JUROR NUMBER SI X:  Yes.

THE CLERK: As to Yagoob Khan, D.D.S.,
no by the foreperson.

Juror Nunmber One, was that your answer?

JUROR NUMBER ONE: Yes.

THE CLERK: Juror Nunber Two?

JUROR NUMBER TWD:  Yes.

THE CLERK: Juror Nunber Three?

JUROR NUMBER THREE: Yes.

THE CLERK: Juror Nunber Four?

JUROR NUMBER FOUR:  Yes.

THE CLERK: Juror Nunber Five?

JUROR NUMBER FI VE: Yes.

THE CLERK: Juror Number Six?

JUROR NUMBER SI X:  Yes.

THE CLERK: | believe that conpletes th
sheet .

THE COURT: Al right. | want to thank
again for your service during this lengthy trial.
going to ask you to step back into the jury room

be in there in just a mnute to personally thank

Val erie Waite, Senior Court Reporter
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(Wher eupon, the jury was excused fromthe
courtroom

THE COURT: kay. |Is there anything the parties
want to put on the record at this tine?

M. HGANS: Yes, Judge. Under 4406, it gives
us, | believe, 15 days to make post-trial notions. W
woul d just like to get sonme additional tine on that.

THE COURT: Certainly. How nuch tinme would you
i ke, M. Higgins?

M. HGENS: 45 days?

THE COURT: Any objection?

M. FIRST: No objection.

M. MPH LLI AMY: No objection.

M. STEVENS: No objection.

THE COURT: Anything else to put on the record?

M. H GANS: No, Judge.

THE COURT: Thank you. Again, | want to thank
all counsel for your cooperation during the course of this
trial.

Ms. MARANGAS: Thank you, your Honor.

THE DEPUTY: Court is adjourned.

(Concl usi on of proceedi ngs)

* * *

Val erie Waite, Senior Court Reporter
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CERTI FI CATE

|, VALERIE WAITE, an O ficial Court Reporter
in and for the State of New York, Fifth Judicial D strict,
do hereby certify that | recorded stenographically the
foregoi ng proceedings, at the tinme and place noted in the
headi ng hereof, and that it is a true and correct
transcript of the proceedings therein to the best of ny

ability.

Valerie Wiite,
Seni or Court Reporter

Dat ed: October 10, 2013
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